HB13-1292

Colorado L egislative Council Staff Fiscal Note

STATE and LOCAL
REVISED FISCAL IMPACT

(replaces fiscal note dated April 17, 2013)

Drafting Number: LLS13-0398 Date. May 3, 2013
Prime Sponsor (s): Rep. Lee; Pabon Bill Status. Senate Second Reading

Sen. Kerr; Nicholson Fiscal Analyst: Kori Donaldson (303-866-4976)
TITLE: CONCERNING MODIFICATIONS TO PROCUREMENT REQUIREMENTS FOR

GOVERNMENT CONTRACTS RELATED TO UNITED STATES DOMESTIC
EMPLOYMENT, AND, IN CONNECTION THEREWITH, MAKING AN
APPROPRIATION.

Fiscal Impact Summary FY 2013-2014 FY 2014-2015
State Revenue
Cash Funds - Colorado Labor Enforcement Cash Fund $190,000
State Expenditures
Genera Fund $135,105 $294,996
Cash Funds - State Highway Fund 95,815 53,112
FTE Position Change 20FTE 5.0FTE

Effective Date: Upon signature of the Governor, or upon becoming law without his signature. The act
applies to new contracts for which invitation for bids or request for proposals are issued on or after
January 1, 2014.

Appropriation Summary for FY 2013-2014: See State Appropriations section.

Local Government Impact: SeeLoca Government Impact section.

Summary of Legidation

This fiscal note has been revised to reflect amendments made by the Senate Finance
Committee. The bill makes changes to contracting requirements for state and local government
agencies, including changes to the enforcement of the 80 percent labor law, the preference for
resident bidders, the addition of competitive sealed best value bidding, and the modification of
disclosure requirements related to outsourcing services, labor, and manufactured goods. It also
requires the Public Utilities Commission to consider best value employment metricsin connection
with the construction or expansion of generating facilities.

Colorado 80 percent labor law. Current law requiresthat construction projectsfinancedin
wholeor part by state funds employ aworkforce of at least 80 percent Colorado residentsfor certain
classifications of skilled and common labor. The bill eliminates the application of the 80 percent
labor law to certain classifications of skilled and common labor and requiresthat the 80 percent | abor
law be applied to the composition of the entire workforce employed on a construction project. The
bill further directs the Colorado Department of Labor and Employment (CDLE) to enforce this
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requirement. The agency financing a project may waive the 80 percent requirement if there is
reasonabl e evidence to demonstrate there is not sufficient Colorado labor available to perform the
work and if compliancewith the requirement would create an undue burden that would substantially
prevent a project from proceeding.

Resident bidder preference. Stateswithreciprocity lawsgrant preferenceto resident bidders
by inflating bids from out-of-state vendors by a percent equal to the discount allowed by the home
state. Under current law, if astate provides apreferenceto its resident bidders, Colorado increases
bids received from vendors of that state by an equal percentage. The bill requires the Department
of Personnel and Administration (DPA) to assemble and report alist of stateswith reciprocity laws.
It also requires that notice of Colorado's nonresident bidder reciprocity law be included in any
request for proposalsissued by state or local entities.

Competitiveseal ed best valuebidding. For construction contractspaidinwholeor part from
state funds, the bill adds another type of allowable bid: competitive sealed best value bidding
(best value bids). Best value bidsallow the entity soliciting bidsto consider factors other than cost,
such as a vendor's employment practices or reliability when awarding a bid. The hill lists the
information that must be included in the invitation for best value bids. The bill also adds a
requirement that a state agency, including an institution of higher education, must disclose its
rationale for selecting a particular bidding process after it enters into a contract for a construction
project.

Disclosure requirements. Current law requires prospective vendors for state service
contractsto disclose where such serviceswill be performed and whether any services are anticipated
to be performed outside the state, including outside the United States. If a vendor anticipates that
work will be performed outsidethestate, current law directsthe vendor to provideinformation about
why it isnecessary or advantageousto go outside the stateto perform the contract. Thebill modifies
this requirement to require prospective vendors to disclose in writing whether any subcontracted
services are anticipated to be performed outside the state. Also, a vendor is required to provide
written noticeif, after acontract issigned, it decidesto subcontract dutiesto asubcontractor that will
perform work outsidethe state. Inturn, agenciesarerequired to notify the DPA of thisinformation.
Vendors are further required to certify that work under a contract will be performed in the
United States or to seek a waiver of this requirement. Finally, the bill requires contractors for
proj ects costing more than $500,000 to discloseto the DPA the cost and country of origin of thefive
most costly goods used on a project.

State Revenue

The bill directs the CDLE to impose fines on contractors found to be in violation of the
80 percent labor law, as follows:

» thelesser of $5,000 or 1 percent of the contract cost for the first violation;

» thelesser or $10,000 of 1 percent of the contract cost for the second violation; and

» thelesser of $25,000 or 1 percent of the contract cost for the third violation and any
violation thereafter.
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The bill directs that fine revenue be deposited in the newly created Colorado Labor
Enforcement Cash Fund. Beginning in FY 2014-15, the increased revenue to the fund is
estimated to be about $190,000 per year. Thisfiscal note assumes an average of 1,025 contracts
per year with a total cost of over $500,000 at the state and local level. Of this amount about
15 percent, or 154 contracts, is estimated to be subject to investigation annually. This fiscal note
further assumes that of the 154 contracts subject to investigation, a contractor will be found in
violation of the 80 percent labor law in 25 percent of the cases considered, or 38 cases, resulting in
afine of $5,000 each. Thefiscal note only calculates costs associated with the first violation of the
80 percent labor law. Itisanticipated that thetotal number of violations may declinein futureyears,
however, theincreased cost of asecond or third violation of the 80 percent labor law may offset any
decrease in fine revenue.

State Expenditures

Thisbill will increasestateexpenditur esby at least $230,920and 2.0FTE in FY 2013-14
and by $348,108 and 5.0 FTE in FY 2014-15, as shown in Table 1. These costs are based on
increased workload within three departmentsand on some one-time costsfor computer programming
and updatesto contract manuals. The potential impact of the bill on contracting costsisnot included
in Table 1, but is described in greater detail below.

Tablel. ExpendituresUnder HB 13-1292

Cost Components FY 2013-14 FY 2014-15
Personal Services $110,264 $282,899

FTE 2.0 5.0
Operating Expenses and Capital Outlay 11,306 18,859
Legal Services 46,350 46,350
Computer Programming 25,000 0
Updating Contract Manuals (CDOT) 38,000 0
TOTAL $230,920 $348,108

Department of Personnel and Administration. The DPA will require 0.5 FTE and
$58,046 for FY 2014-15. This amount will be payable from General Fund and includes operating
and capital expenses. The department will require 0.5 FTE for an Administrative Law Judge Il so
it can conduct appeal hearings for contractors who are found to be in violation of the hill's
requirements. Based on the assumed 154 investigations conducted by the CDLE each year, this
fiscal note assumesthat at | east 25 of the 38 casesfound to bein violation will be appea ed annually.

The DPA will aso require $25,000 in one time costs for FY 2013-14 for computer
programming. Thesecostsinclude $25,000 to updatetheexisting onlinebid systemin order totrack
information about the use of subcontractors located outside the state.
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Thebill requiresvendorsto certify that work under acontract will be performedinthe United
States or seek awaiver of thisrequirement. If avendor knowingly failsto notify an agency of any
work that isoutsourced under acontract, the state agency may terminate the contract. An estimated
150 hours of legal services, or $11,588, will be needed by the DPA in FY 2013-14 and beyond to
manage claims by contractors who have been terminated under this provision of thebill. Thisfiscal
note estimates one contractor per year will file acomplaint of this nature. Legal services are paid
at arate of $77.25 an hour.

DPA will also be required to develop and maintain a list of states with resident bidder
preferences, update rules and its website related to the use of best value bidding, and establish a
waiver processfor the 80 percent labor law asit appliesto each specific type and class of |abor and
for subcontracting for work outside the United States. Thisfiscal note assumes this work will be
absorbed within existing resources.

Colorado Department of Labor and Employment. The CDLE will require 1.0 FTE and
$63,757 for FY 2013-14, and 3.5 FTE and $202,190 for FY 2014-15. Thisamount will be payable
from General Fund and includes operating and capital expenses. Although the bill directs the use
of fine revenue to pay costs associated with the administration and enforcement of the 80 percent
labor law, thisfiscal note assumes that fine revenue won't be collected until FY 2014-15 and won't
beavailableto offset costsuntil FY 2015-16. TheFY 2013-14 costsarerequired to promulgaterules
and begin initia, limited implementation of the enforcement of the 80 percent labor law. The
FY 2014-15 costs are required to process and investigate complaints and to maintain information
about debarred contractors. Based on an assumed 154 contracts subject to investigation, and an
estimate of between 24 and 80 hoursto process each complaint, atotal of 3.5 FTE isneeded to fully
implement the bill, including 3.0 FTE compliance officers and 0.5 FTE administrative assistant.

The bill permits CDLE to debar a contractor if he/she has been fined three times within a
five-year periodfor aviolation. An estimated 450 hoursof legal services, or $34,762, will be needed
by CDLE in FY 2013-14 and beyond to manage claims by debarred contractors and to oversee
rule-making. Legal services are paid at arate of $77.25 an hour.

Colorado Department of Transportation. The Colorado Department of
Transportation (CDOT) will require 1.0 FTE and $53,112 for FY 2013-14 and FY 2014-15. These
costs are required to hire 1.0 FTE at the General Profession |11 level to work with contractors and
to analyze, prepare, and deliver reportsto the DPA. In addition, the CDOT will haveto updateits
rulesto incorporate the evaluation of best value bids. These modifications are expected to require
an estimated one-time cost of $38,000 in FY 2013-14. All CDOT costswill be paid from the State
Highway Fund, which is continuously appropriated to the department.

Potential impact of House Bill 13-1292 on contracting costs. The enforcement of
Colorado's reciprocity law could increase the total cost of a contract issued by a state or local
government entity. To the extent the low bidder for aproject isfrom astate with areciprocity law,
an agency will incur higher costs to move to the next lowest, in-state bid. Theincreased cost isthe
difference between the low, out-of-state bid, and the next lowest in-state bid . It is unknown how
often thelow bid on aproject will befrom avendor from astate with areciprocity law. Application
of the existing reciprocity law in Colorado is infrequent.



Page 5 HB13-1292

May 3, 2013

The new reporting required by the bill may increase contractor costs. This fiscal note
assumes that the administrative work load associated with the bill's disclosure and enforcement
requirements will largely be the responsibility of vendors and not agencies, and may increase costs
between 0.5 and 1.0 percent for select projects.

Expenditures Not Included

Pursuant to a Joint Budget Committee policy, certain costs associated with this bill are
addressed through the annual budget process and centrally appropriated in the Long Bill or
supplemental appropriations bills, rather than in thisbill. The centrally appropriated costs subject
to this policy are summarized in Table 2.

Table2. ExpendituresNot Included Under HB 13-1292*

Cost Components FY 2013-14 | FY 2014-15
Employee Insurance (Health, Life, Dental, and Short-term Disability) $13,438 $33,607
Supplemental Employee Retirement Payments 6,768 19,646
TOTAL $20,206 $53,253

*More information is available at: http://colorado.govi/fiscalnotes

L ocal Government I mpact

As discussed earlier in the fiscal note, contracts issued by local government entities are
required to comply with many of the provisions of the bill, including the 80 percent labor law, the
resident bidder preference, and the disclosurerequirements. Thisfiscal note assumesany additional
administrative costs will be absorbed within existing resources. The bill's potential impact on the
total cost of contracts discussed above may also impact local governments.

Departmental Differences

The CDLE requested an additional 3.0 FTE at acost of $251,810 General Fund to meet the
requirements of the bill, beginning in FY 2014-15. The department estimates a higher number of
contracts will be issued and investigated each year, thus requiring additional FTE.

The Department of Natural Resourcesrequested 1.4 FTE at acost of $80,941 General Fund
in order to usethe best value bid approach for about half of the estimated 70 contractsit awards each
year. The department anticipates that it will opt to use best value bidding in lieu of the existing
competitive sealed bid approach for about 35 contracts a year and that this approach will require
additional staff within the Purchasing Office to evaluate and award bids. These costs are not
reflected in the fiscal note because the bill does not require the use of the best value bid approach.
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State Appropriations

For FY 2013-14, the Department of Labor and Employment requires a General Fund
appropriation of $98,519 and 1.0 FTE. The CDOT requires 1.0 FTE for FY 2013-14, but it does not
require an appropriation as State Highway Funds are continuously appropriated to the department.

Departments Contacted

All Departments



