HB13-1214

Colorado L egislative Council Staff Fiscal Note

STATE and LOCAL
FISCAL IMPACT

Drafting Number: LLS13-0123 Date: February 20, 2013
Prime Sponsor (s): Rep. Waller Bill Status: House Judiciary
Fiscal Analyst: Kerry White (303-866-3469)

TITLE: CONCERNING THE CLASSIFICATION OF CERTAIN DRUNK DRIVING OFFENSES
AS FELONIES, AND, IN CONNECTION THEREWITH, MAKING AN
APPROPRIATION.

Fiscal Impact Summary FY 2013-2014 FY 2014-2015 FY 2015-2016
State Revenue
Cash Funds
Victim Assistance Fund $260,388 $260,388 $260,388
Offender Services Fund* (1,036,800) (2,073,600) (2,073,600)
Judicial Stabilization Fund 51,240 51,240 51,240
Fines Collection Cash Fund increase. increase. increase.

State Expenditures
Genera Fund $1,421,100 $57,577,430 $57,628,434

Cash Funds
Drivers License
Revocation Account 5,180
FTE Position Change 15.7FTE 188 FTE 19.6 FTE

Effective Date: August 7, 2013, if the General Assembly adjourns on May 8, 2013, as scheduled, and
no referendum petition isfiled.

Appropriation Summary for FY 2013-2014: See State Appropriations section.

Local Government Impact: Reduction in revenue and costs. See Local Government Impact section.

* These figures should be considered " up to" as they show the potential revenue loss for individuals currently
serving up to two years of probation. Additional detail is provided in the State Revenue section.

Summary of Legislation

Thisbill increasesthe penalty for repeated driving whileintoxicated-related (DUI) offenses,
which include DUI, driving while ability impaired (DWAI), DUI per se, vehicular homicide or
vehicular assault. Under current law, such offenses are an unclassified misdemeanor. This bill
increases the penalty to aclass 5 felony if:

» theviolation occured not more than seven years after the first of two prior convictions,
or
» theviolation occured after three prior convictions.
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Whether a person is sentenced to prison or aterm of probation, he or shewill be required to
participate in a level |l substance abuse driving safety program, submit to continuous alcohol
monitoring, and use an approved interlock device for at least two years. If apersonis sentenced to
probation, he or she must be supervised for a minimum of two years. Finaly, the bill repeals
provisionsrelated to the crime of aggravated driving with arevoked license. Under current law, this
crime requires a separate charge and sentence from the origina crime, although the offender
generaly serves the penalties concurrently.

Background

The two primary drunk driving offensesin Colorado are driving while ability impaired by
alcohol or drugs (DWAI) and driving under the influence of alcohol or drugs (DUI). A person with
ablood or breath acohol content (BAC) of 0.08 or more at the time of driving or within two hours
of driving may be charged with a DUI per se. These offenses are charged as an unclassified
misdemeanor. A habitual user of controlled substances who operates a motor vehicle commits an
unclassified misdemeanor. In addition, adriver under the age of 21 with a BAC between 0.02 and
0.05 within two hoursof driving (known as underage drinking and driving or UDD) may be charged
withaclassA trafficinfraction. Currently, only thefollowing DUI-related offenses may be charged
asfelonies:

e aggravated driving with arevoked license while under the influence is a class 6 felony;

e vehicular assault committed while under the influence that is the proximate cause of
serious bodily injury to another is aclass 4 felony; and

» vehicular homicide committed while under the influence is a class 3 felony.

State Revenue

Overadl, this bill will decrease state cash fund revenue in the Judicial Department by up to
$725,172 in FY 2013-14 and by up to $1,761,972 per year thereafter. Table 1 shows the changes
in revenue.

Tablel. Revenue ChangesUnder HB13-1214

Fees FY 2013-14 FY 2014-15 FY 2015-16

Increase Victim Assistance Fee - $78 to $163 $195,840 $195,840 $195,840
Victim Assistance Revenue - Denver cases 64,548 64,548 64,548
Increase Docket Fees - $21 to $35 35,840 35,840 35,840
Docket Revenue - Denver cases 15,400 15,400 15,400
Parole supervision fee elimination (1,036,800) (2,073,600) (2,073,600)
Criminal fine penalties (class 5 felony) increase increase increase
TOTAL up to ($725,172) | upto($1,761,972) | up to($1,761,972)
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It should be noted that Table 1, above, presentsthe maximum changeinrevenue. Thefigures
do not include any reductions because the indigency and payment rates of these offenders vary
widely. However, typical indigency ratesvary between 15 percent and 35 percent and payment rates
generally range between 20 percent and 30 percent per year.

Revenue increases. By increasing the penalty for certain DUI-related offenses from an
unclassified misdemeanor to a class 5 felony, fine revenue is expected to increase. Under current
law, persons convicted of three or more DUI-offenses may receive afine penalty of $600 to $1,500.
The fine penalty for aclass 5 felony is $1,000 to $100,000. Because the court has the discretion to
impose afine and the amount of any such finesvariesby offender, the exact increasein finerevenue
cannot be determined. Fines are credited to the Fines Collection Cash Fund.

Revenue credited to the Victim Assistance Fund will increase by $260,388 per year.
Currently, misdemeants pay afee of $78. Thisfinewill increaseto $163, whichistheamount levied
against offenders who commit felonies. A total of 2,304 offenders in state courts will pay the
increased fees. In addition, 396 offenders who are currently convicted in the City and County of
Denver will pay the state the entire $163 fee.

Revenue from docket fees will also increase by $51,240 per year, credited to the Judicial
Stabilization Cash Fund. In county courts, this fee is $21 versus the $35 fee charged in district
courts. Thisanalysis assumes 2,560 offendersin state courts will pay an increased fee of $14 and
that 440 offenders who are currently convicted in the City and County of Denver will pay the full
$35 fee to state courts.

Revenue decreases. Becausethe bill requiresall offendersto be sentenced to prison, it will
decrease the number of offenders sentenced to probation. Currently, about 75 percent of offenders
(about 1,728) are sentenced to probation each year. These offenders currently pay a probation
supervision fee of $50 per month. As of thiswriting, the exact length of stay on probation was not
available. However, assuming each offender servesafull two years of probation, revenuelossisup
to $1,036,800 in the first year and up to $2,073,600 each successive year.

State Expenditures

Thisbill increases state expendituresby up to $1,426,280 and 15.7 FTE in FY 2013-14,
by up to $57,577,430 and 18.8 FTE in FY 2014-15, and by up to $57,628,434 and 19.6 FTE in
FY 2015-16. Costsfor the Judicial Branch, Department of Revenue, and Office of the State Public
Defender are described in Table 2 and the discussion that follows. Costs for the Department of
Corrections are shown in Table 3. All costs are based on the following assumptions:

* atotal of 3,000 cases will be required to be heard in state-operated district court
(2,560 will transfer from a state operated county court and 440 will transfer from the
City and County of Denver); and
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e 2,700 offenders will be convicted of a class 5 felony rather than an unclassified
misdemeanor and be sentenced directly to the Department of Corrections (DOC) for a
term of one year, which is the minimum of the presumptive range for aclass 5 felony.

Table2. ExpendituresUnder HB13-1214
Cost Components FY 2013-14 | FY 2014-15 | FY 2015-16 | FY 2016-17 | FY 2017-18
Judicial Branch*
Personal Services $1,065,016 | $1,278,019 | $1,278,019 | $1,278,019 | $1,278,019
FTE 15.0 18.0 18.0 18.0 18.0
Operating Expenses 35,270 38,475 38,475 38,475 38,475
Capital Outlay 271,121 0 0 0 0
Subtotal* $1,371,407 | $1,316,494 | $1,316,494 | $1,316,494 | $1,316,494
Department of Revenue
Personal Services $0 $0 $46,482 $50,708 $50,708
FTE 0 0 0.8 0.8 0.8
Operating Expenses 0 0 760 760 760
Capital Outlay 0 0 3,762 0 0
Computer Programming 5,180 0 0 0 0
Subtotal $5,180 $0 $51,004 $51,468 $51,468
State Public Defender
Personal Services $44,387 $53,264 $53,264 $53,264 $53,264
FTE 0.7 0.8 0.8 0.8 0.8
Operating Expenses 697 760 760 760 760
Capital Outlay 3,762 0 0 0 0
Travel 667 667 667 667 667
Attorney Registration 180 180 180 180 180
Subtotal $49,693 $54,871 $54,871 $54,871 $54,871
BILL TOTAL $1,426,280 | $1,371,365 | $1,422,369 | $1,422,833 | $1,422,833

*All expenses for the Judicial Branch are assumed to be " up to."

Judicial Branch. The Judicia Branch will be required to add new staff at the district court
level to accommodate theincreased workload. Thisincludes4.5 FTE magistrates, 4.5 FTE division
clerks, 4.5 FTE law clerks, and 4.5 FTE court reporters. Total salary costs are $1,278,019 per year,
prorated in the first year to account for the effective date of the bill and the General Fund paydate
shift. Capital costs are $271,121 in the first year to provide new court space and equip other staff
members. Per magistrate, $30,000 is provided for the courtroom, $9,410 for furniture, $2,000 for
library costs, $1,400 for conference room costs, and $3,330 for computer costs. Other staff are
provided with standard computer ($1,230) and furniture costs ($3,473). Operating costs for
magistrates are $5,700 per year and $950 per year for other staff.
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Reductions are also required as a result of the 1,728 offenders (75 percent of the 2,304
offendersconvicted in astate court) that will nolonger be sentenced to probation. Theseindividuals
will instead now beincarcerated. Asof thiswriting, no information about the reduction in FTE and
costs within the probation division was available.

Department of Revenue. The Department of Revenue (DOR) is required to update its
computer systems to change the classification of crimes required under this bill. These one-time
costs are estimated as $5,180 (70 hours of programming at $74 per hour) and will be paid with cash
funds.

In the out years, the department will also be required to conduct hearings for personswhose
licenses are revoked due to the felony conviction. Drivers who are revoked due to a felony
conviction must wait one year for a hearing. However, because these offenders are going to be
sentenced to prison beginning in FY 2014-15 and the fiscal note assumes they will serve the
minimum of one-year inthe DOC, thereisno increasein the delay to apply for reinstatement. This
analysisassumesthat 58 percent of offenderswill apply for reinstatement once eligible. Thisresults
in the following increases in hearings:

* FY 2014-15, no increase; and
* FY 2015-16 and each year thereafter, 58 percent of the 2,700 offenders, for a total of
about 1,570 new hearings per year.

As ahearings officer can hear about 2,000 hearings per year, atotal of 0.8 FTE isrequired
in the DOR beginning in FY 2015-16. The cost is $45,437 per year, prorated in the first year to
account for the General Fund paydate shift. Operating costs are $760 per year and capital outlay
costs of $3,762 are required in the first year.

Officeof the State Public Defender (OSPD). The OSPD isanticipated to increaseworkload
under the bill by 0.8 FTE at a cost of $53,264 per year. Thisincludes 0.5 FTE attorney, 0.2 FTE
investigator, and 0.1 FTE legal assistant. Salary is prorated in the first year. Standard operating
costs and capital outlay are provided. In addition, travel costs are estimated as $667 per year and
attorney registration as $180 per year.

Office of the Alternate Defense Counsel (ADC). The ADC represents clients when the
OSPD has a conflict and, therefore, may incur costs under the bill. These costs have not been
estimated but are anticipated to be minimal.

Department of Corrections. Under House Bill 13-1214, certain DUI-offenses become
eligible for sentencing as a class 5 felony. Based on the assumptions listed above, this analysis
assumes that 2,700 offenders will be sentenced to prison and will serve the minimum of the
presumptive range for the offense, or 12 months each. Current law prohibits the General Assembly
from passing any bill to increase periods of imprisonment in state correctional facilities without
appropriating an amount sufficient to cover the increased capital construction and operating costs
of the bill in each of thefirst five fiscal years. However, current law also allows the DOC to place
offenders classified as medium custody and below in private contract prisons, for which no state
capital construction costs are incurred.
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Offenders sentenced under this bill to DOC may be placed in either a state-run or a private
contract prison, depending on severa factors. Any offenders that must be housed in a state-run
prison will likely require a shift of other inmatesin that facility to private contract prisons. Based
on current incarceration trends and their projected impact on prison bed capacity, this fiscal note
assumes that the impact of this bill will be accommodated through the use of private contract
prisons. It should be noted that the state is currently studying prison utilization rates and if
incarceration trends in the future should change, it is possible that the DOC will require an increase
in capital construction funds. Should this occur, additional moneys will be requested through the
annual budget process.

Offendersplacedin aprivate contract prison cost the state about $57.03 per offender per day,
including the current daily rate of $52.69 and an estimated $4.34 per offender per day for medical
care provided by the DOC. Table 3 shows the estimated cost of the bill over the next five fiscal
years. It should be noted that this amount represents the minimum cost. Costs could also increase
asaresult of probationers being sent to prison as aresult of atechnical violation or if offendersare
sentenced to termslonger than the minimum of the presumptiverangefor aclass5felony (oneyear).

Table 3. Five-Year Fiscal Impact On Correctional Facilities
Inmate Construction Operating
Fiscal Year | Bed Impact Cost Cost Total Cost
FY 2013-14 0.0 $0 $0 $0
FY 2014-15 2,700.0 0 56,206,065 56,206,065
FY 2015-16 2,700.0 0 56,206,065 56,206,065
FY 2016-17 2,700.0 0 56,206,065 56,206,065
FY 2017-18 2,700.0 0 56,206,065 56,206,065
Total $0 | $281,015,325 | $281,015,325

Expenditures Not Included

Pursuant to a Joint Budget Committee policy, certain costs associated with this bill are
addressed through the annual budget process and centrally appropriated in the Long Bill or
supplemental appropriations bills, rather than in this bill. The centrally appropriated costs subject
to this policy are summarized in Table 4.

Table4. ExpendituresNot Included Under HB13-1214*

*More information is available at: http://colorado.gov/fiscal notes

Cost Components FY 2013-14 | FY 2014-15 | FY 2015-16 | FY 2016-17 | FY 2017-18
Employee Insurance $126,798 $126,798 $132,183 $132,183 $132,183
Supplemental Employee

Retirement Payments 81,714 92,450 107,116 118,261 123,835
TOTAL $208,512 $219,248 $239,299 $250,444 $256,018
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L ocal Government I mpact

Overall, this bill is expected to reduce revenue and costs for local governments, and in
particular the City and County of Denver.

First, by requiring that cases covered by the bill be heard in district court, costs for the
City and County of Denver's courts will be reduced. In addition, revenue from docket fees paid by
about 440 offenders will be reduced by about $9,240 per year.

Second, by requiring some offendersto go to prison rather than county jail, county jail costs
statewide will be reduced. Under current law, persons convicted of three or more DUI-related
offenses are required to be sentenced to a mandatory period of 60 daysto one year in acounty jail.
Currently, about 750 offenders (25 percent of the estimated 3,000) are sentenced to county jail each
year for varying sentences. The cost to house an offender in county jails varies from $45 to $50 per
day in smaller rural jailsto $62 to $65 per day for larger Denver-metro areajails. For the current
fiscal year, the state reimburses county jails at adaily rate of $50.44 to house state inmates.

Third, about 300 offenders (75 percent of 396 offendersthat meet the criteriaof thishill) that
would currently be sentenced to probation in the City and County of Denver will now be sentenced
to prison. Thisresultsin areduction in probation supervision fees of about $178,200 in the first
year, and $356,400 in future years. A corresponding reduction in workload is assumed.

Finally, the bill reduces fees collected from offenders for the Victim Assistance Fund.
Assuming that the City and County of Denver collects a fee of $85 from about 400 offenders,
revenue is reduced by atota of $33,660.

Departmental Differences

The Office of the State Public Defender requests an additional $8,742 per year for leased
gpace. Thiscost isto provide lease space funding for 22 regional trial offices which are not housed
in the Carr Center. The fiscal note does not include these costs because the 0.8 FTE will not be
housed in the same location and this analysis assumes that existing space is sufficient for the small
increasein FTE.

State Appropriations
For FY 2013-14, the following adjustments in appropriations are required:

* TheJudicia Branchrequiresan appropriation of $1,371,407 General Fundand 15.0 FTE;

» The Office of the State Public Defender requires an appropriation of $49,693 General
Fund and 0.7 FTE;

e The Department of Revenue requires an appropriation of $5,180 cash funds from the
Driver's License Revocation Account, the entire amount of which should be
reappropriated to the Governor's Office of Information Technology; and

» The Department of Corrections requires the five-year appropriations shown in Table 3.
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Departments Contacted

Corrections District Attorneys Judicial
Local Affairs Public Defenders Revenue



