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A BILL FOR AN ACT
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102 CONNECTIONTHEREWITH,IMPLEMENTING THE SUNSET REVIEW
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104 AGENCIES.

Bill Summary

(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If thisbill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http: //www.leg.state.co.us/billsummaries.)

Sunset Process - House Judiciary Committee. The bill
implements the recommendations made by the department of regulatory
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agencies (DORA) pursuant to DORA's 2011 sunset review report of
professiona review committees and the committee on anticompetitive
conduct.

Sections 1 and 2 of the bill continue the functions of professional
review committees for 7 years, until 2019.

Sections 3 to 7 of the bill authorize professional review of
physician assistants and advanced practice nurses.

Section 6 of the bill also specifiesthat the sharing of professional
review records and information with regulators and other professional
review entitiesdoesnot waivethe professional review privilegeor violate
applicable confidentiality provisions.

Section 8 of the hill requires entities that conduct professional
review of physicians or physician assistantsto register with the Colorado
medical board and report ontheir activities, and directsthe medical board
to publish summary datain aggregated form. Section 9 of thebill requires
entities that conduct professional review of the practice of advanced
practice nursing to register with the nursing board and report on their
activities, and directs the nursing board to publish summary date in
aggregated form. If an entity fails to register and report as required, the
entity and its governing board lose the qualified immunity that would
otherwise apply for acts and omissions occurring during the period of
noncompliance.

The bill also corrects inconsistent references to peer review and
professiona review and makes nonsubstantive clarifications and
corrections to statutory language.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. In Colorado Revised Statutes, amend 12-36.5-107
asfollows:

12-36.5-107. Repeal of article. Thisarticleisrepealed, effective
duhy 12612 SEPTEMBER 1, 2019. Prior to such repeal, THE DEPARTMENT
OF REGULATORY AGENCIES SHALL REVIEW the functions of professional
review committees and the committee on anticompetitive conduct shat
bereviewed in accordance with section 24-34-104, C.R.S.

SECTION 2. In Colorado Revised Statutes, 24-34-104, amend
(43) introductory portion and (50.5) introductory portion; r epeal (43) (Q);
and add (50.5) (e) asfollows:
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24-34-104. General assembly review of regulatory agencies
and functions for termination, continuation, or reestablishment.
(43) Thefollowing agencies, functions, or both, shatt terminate on July
1, 2012:

(50.5) Thefollowing agencies, functions, or both, shalt terminate
on September 1, 2019:

() THE FUNCTIONS OF PROFESSIONAL REVIEW COMMITTEES
PURSUANT TO ARTICLE 36.5 OF TITLE 12, C.R.S.

SECTION 3. In Colorado Revised Statutes, amend 12-36.5-101
asfollows:

12-36.5-101. Legidativedeclaration. (1) Thegenera assembly
hereby finds, determines, and declares that the Colorado medical board
created pursuantto IN article 36 of thistitle acts AND THE STATE BOARD
OF NURSING CREATED IN ARTICLE 38 OF THISTITLEACT for the statein its
sovereign capacity to govern licensure, discipline, and professional
review of persons licensed to practice medicine AND NURSING,
RESPECTIVELY, in this state. The general assembly further finds,
determines, and declares that:

(@) The authority to practicenediectie PROVIDE HEALTH CARE in
thisstateisaprivilegegranted by thelegidlative authority of the state; and
that

(b) Itisnecessary for the health, safety, and welfare of the people
of this state that the Eetorade-medicat-board APPROPRIATE REGULATORY
BOARDS exercise tts THEIR authority to protect the people of this state
from the unauthorized practice ef-medtetre and frem unprofessional

3 HB12-1300
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conduct by persons licensed to practieetredieie PROVIDE HEALTH CARE
under artiete-36 ARTICLES 36 AND 38 of thistitle.

(2) The general assembly recognizes that:

(@ Many patients of persons licensed to practee—+nedictie
PROVIDE HEALTH CARE in this state have restricted choices of physietans
HEALTH CARE PROVIDERS under a variety of circumstances and
conditions;

(b) Many patients lack the knowledge, experience, or education
to properly evaluate the quality of medical OR NURSING practice or the
professional conduct of those licensed to practicetnedictie PROVIDE
HEALTH CARE; and

(c) It isnecessary and proper that the Cetorademecical-board
APPROPRIATE REGULATORY BOARDS exercise tts THEIR regulatory
authority to protect the health, safety, and welfare of the people of this
state.

(3) The genera assembly recognizes that, in the proper exercise
of #s THEIR authority and responsibilities under thisarticle, the Colorado
medical board AND THE STATE BOARD OF NURSING must, to some extent,
replace competition with regulation, and that steh THE replacement of
competition by regulation, particularly with regard to phystetarsS HEALTH
CARE PROVIDERS, isrelated to alegitimate state interest in the protection
of the health, safety, and welfare of the people of this state.

SECTION 4. In Colorado Revised Statutes, amend 12-36.5-102
asfollows:

12-36.5-102. Definitions. As used in this article, unless the

context otherwise requires:

4 HB12-1300
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prsdant-to-sectton12-36-163: "GOVERNING BOARD" MEANS A BOARD,

BOARD OF TRUSTEES, GOVERNING BOARD, OR OTHER BODY, OR DULY
AUTHORIZED SUBCOMMITTEE THEREOF, OF AN ORGANIZATION OF HEALTH
CARE PROVIDERS, WHICH BOARD OR BODY HAS FINAL AUTHORITY
PURSUANT TO THE ORGANIZATION'S WRITTEN BYLAWS, POLICIES, OR
PROCEDURESTOTAKE FINAL ACTION REGARDING THERECOMMENDATIONS

OF AN AUTHORIZED PROFESSIONAL REVIEW COMMITTEE.

MEANS.

(8) A PHYSICIAN LICENSED UNDER ARTICLE 36 OF THISTITLE;

(b) A PHYSICIAN ASSISTANT LICENSED UNDER SECTION
12-36-107.4; AND

() AN ADVANCED PRACTICE NURSE LICENSED UNDER ARTICLE 38
OF THIS TITLE AND REGISTERED UNDER SECTION 12-38-111.5.

(3) "MEDICAL BOARD" MEANS THE COLORADO MEDICAL BOARD
CREATED IN SECTION 12-36-103 (1).

3) (4) "Professiona review committee" means any committee
authorized under theprovistensof thisarticle to review and evaluate the
professional conduct of, and the quality and appropriateness of patient
care provided by, any phystctanteensed-under—articte-36-of thistitte
HEALTH CARE PROVIDER.

4) (5 "Records' means any and all written or werbat ORAL
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communications by any person ary-+trember-of-antavestigative body,or

thereof arising from any activities of a GOVERNING BOARD OR A
professional review, QUALITY, RISK MANAGEMENT, OR OTHER committee
authorized by thisarticle ORBY THE AGENT OR STAFF THEREOF, including
the ANY:

(2) CREDENTIALSAPPLICATION;

(b) REFERENCE;

(c) Complaint, response, OR correspondence related thereto TO
THE COMPLAINT OR RESPONSE;

(d) INTERVIEWS OR STATEMENTS, REPORTS, MEMORANDA,
ASSESSMENTS, AND PROGRESS REPORTS DEVELOPED TO ASSIST IN
EVALUATIONS;

(e) ASSESSMENTS AND PROGRESS REPORTS TO ASSIST IN
EVALUATIONS, REPORTS, AND ASSESSMENTSDEVELOPED BY INDEPENDENT
CONSULTANTS IN CONNECTION WITH PROFESSIONAL REVIEW REPORTS;,

(f) ASSESSMENTS AND PROGRESS REPORTS TO ASSIST IN
PROFESSIONAL DEVELOPMENT ACTIVITIES; AND

(g) Recordings or transcripts of proceedings, minutes, formal
recommendations, decisions, exhibits, and other similar items or
documents typically constituting the records of administrative
proceedings.

(6) "STATEBOARD OFNURSING" OR"NURSING BOARD" MEANSTHE
STATE BOARD OF NURSING CREATED IN SECTION 12-38-104.

SECTION 5. In Colorado Revised Statutes, amend 12-36.5-103
asfollows:

12-36.5-103. Use of professional review committees.

6 HB12-1300
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(1) (& The general assembly recognizes that:

(I) Themedical board AND THE NURSING BOARD, While assuming
and retai ning ultimateauthority for licensureand disciplinein accordance
with artiete ARTICLES 36 AND 38 of this title, RESPECTIVELY, and in
accordancewith thisarticle, cannot practically and economically assume
responsibility over every single alegation or instance of purported
deviation from the standards of quality for the practice of medicine or
NURSING, from the standards of professional conduct, or from the
standards of appropriate care; and that

(1) An attempt to exercise such oversight would result in
extraordinary delays in the determination of the legitimacy of steh THE
allegations and would result in the inappropriate and unequal exercise of
its authority to license and discipline physicians.

(b) It is therefore the intent of the general assembly that the
medical board AND THE NURSING BOARD Utilize and allow professional
review committees and governing boards to assist tt THEM in meeting s
THEIR responsibilities under artiete ARTICLES 36 AND 38 of this title,
RESPECTIVELY, and under this article.

(2) All phystetans HEALTH CARE PROVIDERS are encouraged to
serve upon sdeh professional review committeeswhen calledtodosoand
to study and review in goeedHaith AN OBJECTIVELY REASONABLE MANNER
the professional conduct of phystetans HEALTH CARE PROVIDERS,
including the quality and appropriateness of patient care.

(3) (&) The use of professional review committees is dectared-to
be an extension of the authority of the medical board AND NURSING
BOARD. However, except as otherwise provided in thisarticle, nothingin

this article shat—tmit LIMITS the authority of professiona review
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committees properly constituted under this article.

(b) Professional review committees, the memberswho constitute
steh THE committees, governing boards, and persons who participate
directly or indirectly in professional review proceedings are granted
certain immunities from liability FOR DAMAGES arising from actions
whieh THAT arewithin the scope of their activitiesanetakertgoodfaith
asprovidedin section 12-36.5-105. Sdeh THESE grants of immunity from
liability are dectared-tobe necessary to ensure that professional review
committees and governing boards can exercise their professional
knowledge and judgment.

SECTION 6. In Colorado Revised Statutes, amend 12-36.5-104
asfollows:

12-36.5-104. Establishment of professional review committees
- function - rules. (1) A professional review committee may be
established pursuant to this section to review and eval uate the quality and
appropriateness of patient care provided by, and the professional conduct
of, any physeranticensedtnder—articte-36-of this-titte HEALTH CARE
PROVIDER.

(2) Persons Licensed topracticetnediethetnderarticte 36-of this

titte HEALTH CARE PROVIDERS Who are actively engagedtrihepracticeof
thedethe PRACTICING in this state shat MUST constitute amajority of any

professional review committee established pursuant to thissection, except
for those boards authorized by paragraph (g) of subsection (4) of this
section.

(3) A utilization and quality control peer review organization, as
defined pursuant to 42 U.S.C. sec. 1320c-1, or any other organization

performing similar review services under federal or state law shattbe 1S
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an approved professional review committee under this article.

(4) Any A professional review committee established by any of
the following organizations, entities, or professional societiesshat-be s
an approved professional review committeeunder thisarticleif it operates
pursdantte IN MATERIAL COMPLIANCE WITH written bylaws, policies, or
procedures that are in compliance with this article and that have been
approved by its governing board:

(8) Themedical ORNURSING staff of ahospital licensed pursuant
to part 1 of article 3 of title 25, C.R.S,, or certified pursuant to section
25-1.5-103 (1) (a) (I1), C.R.S;;

(b) The medical OR NURSING staff of a hospital-related
corporation. For the purposes of this paragraph (b), a corporation is
"hospital-related" if thelicensed or certified hospital or holding company
of steh THE LICENSED OR CERTIFIED hospital has ownership or control of
steh THE corporation;

(c) A society or association of physterans HEALTH CARE
PROVIDERS whose membership includes not less than one-third of the

ity HEALTH CARE PROVIDERS

licensed to practice and residing in this state, if the physietan HEALTH
CARE PROVIDER Whose services are the subject of the review isamember
of sdeh THE society or association;

(d) A society or association of physietans HEALTH CARE
PROVIDERS licensed to practice and residing in this state and specializing
in a specific discipline of medicine OR NURSING, whose society or
association has been designated by the medical board ORNURSING BOARD
as the specialty society or association representative of phystetans

HEALTH CARE PROVIDERS practicing sdeh THE specific discipline of

y HB12-1300
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medicine OR NURSING, if the phystetan HEALTH CARE PROVIDER whose
services are the subject of the review is a member of steh THE specialty
society or association;

(e) An individual practice association or a preferred provider
organization eemprised CONSISTING of at least twenty-five phystetans
HEALTH CARE PROVIDERS or amedical group whieh THAT predominantly
serves members of a health maintenance organization licensed pursuant
to parts 1 and 4 of article 16 of title 10, C.R.S. A professional review
committee established pursuant to this paragraph (€) shathave HAS
jurisdiction to review only physterans HEALTH CARE PROVIDERS Who are
members of the association or organization creating and authorizing that
committee; except that saueh THE professional review committee may
review the care provided to a particular patient referred by a member of
steh THE association or organization to another phystetan HEALTH CARE
PROVIDER Who is not amember of steh THE association or organization.

(f) A corporation authorized to insure phystetans HEALTH CARE
PROVIDERS pursuant to article 3 of title 10, C.R.S., or any other
corporation authorized to insure such phys€raRSHEALTH CARE PROVIDERS
in this state when designated by the medical board OR NURSING BOARD
under subsection (5) of this section;

(g) THE governing beares BOARD of any entity whieh THAT hasa
professiona review committee established pursuant to article 36 OR
ARTICLE 38 of thistitle;

(n) Any peer PROFESSIONAL review committee established or
created by a combination or pooling of any of the organizations
authorized by this section to have a professional review committee;

(i) (1) A nonprofit corporation or association eoemprised

10- HB12-1300
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CONSISTING of representatives from a statewide fmedical PROFESSIONAL
society and a statewide hospital association. Saeh THE association shah
be-eomprised MUST CONSIST of physietans HEALTH CARE PROVIDERS,
hospital administrators, and hospital trustees, withamajority of sueh THE
representatives being physietans HEALTH CARE PROVIDERS. The
association may establish, or contract for, oneor morepeer PROFESSIONAL
review committeesto review the careby hospital staff phystetarsHEALTH
CARE PROVIDERS, with priority given to small rural medteat HOSPITAL
staffs. Saehpeer THESE PROFESSIONAL review services shalt MUST be
available statewide on a fee-for-service basis to licensed or certified
hospitals at the joint request of the governing body and the medical orR
NURSING staff of the hospital or at the sole request of the governing body
of the hospital. If a phystetan HEALTH CARE PROVIDER being reviewed
specializesin agenerally recognized specialty of medicine OR NURSING,
at least one of the physietans HEALTH CARE PROVIDERS on the peer
PROFESSIONAL review committeeshal MUST beaphystetan HEALTH CARE
PROVIDER practicing such specialty.

(I1) For purposesof theintroductory portionto thissubsection (4),
the bylaws, policies, and procedures shal MUST be in compliance with
this article and be approved by the nonprofit corporation or association.

(1) Themedical ORNURSING staff of an ambulatory surgical center
licensed pursuant to part 1 of article 3 of title 25, C.R.S.

(5) The medical board AND THE NURSING BOARD, WITH RESPECT
TO THE HEALTH CARE PROVIDERS SUBJECT TO THEIR JURISDICTION, may
establish by rule procedures necessary to authorize other health care er
phystetan PROVIDER organizations or professional societies to establish

professional review committees.

11- HB12-1300



(6) () A professional review committee acting pursuant to this
part 1 may investigate or cause to be investigated:

() The qualifications of any physierantcensed-dnder-articte-36
ofthistitte HEALTH CARE PROVIDER Who seeks to subject himself or
herself to the authority of any organization, entity, or professional society
listed in subsection (4) of this section or any organization or professional
society that has been authorized by the medical board ORNURSING BOARD
to establish a professional review committee pursuant to subsection (5)
of this section; or

(I1) Thequality or appropriateness of patient care rendered by, or
the professional conduct of, any physietranticensedunder-articte 36of this
titte HEALTH CARE PROVIDER Who is subject to the authority of steh THE
organization, entity, or professional society.

(b) Sdeh THE PROFESSIONAL REVIEW COMMITTEE SHALL CONDUCT
THE investigation shal-be-condteted in conformity with written bylaws,
policies, or procedures adopted by sueh THE organization, entity, or
professional society.

(7) Thewritten bylaws, policies, or proceduresof any professional
review committee shalt MUST provide for at least the following:

(@ (I) EXCEPT AS PROVIDED IN SUBPARAGRAPH () OF THIS
PARAGRAPH (@), if the findings of any investigation indicate that the
phystetan HEALTH CARE PROVIDER Who isthe subject of theinvestigation
is lacking in qualifications, has provided substandard or inappropriate
patient care, or has exhibited inappropriate professional conduct, the
professional review committee shall hold a hearing trtessthephystetan
watveshistightto-aheartag; to consider thefindings, exeeptthat; UNLESS

THE HEALTH CARE PROVIDER WAIVES THE RIGHT TO A HEARING.

1o HB12-1300
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(1) If theprofessional review committeeissubmittingitsfindings
to another professional review committee for review, only one hearing
shaH-be IS necessary prior to any appeal before the governing body.

(b) Any A person who has participated in the course of afy AN
investigation shahbe 1S disqualified asamember of the committee at any
hearing held pursuant to paragraph (a) of thissubsection (7), but sueh THE
person may participate as awitness in steh THE hearing.

(c) Thephystetan PROFESSIONAL REVIEW COMMITTEE SHALL GIVE
REASONABLE NOTICE OF THE HEARING TO THE HEALTH CARE PROVIDER
who is the subject of any AN investigation, shaH-be-ghven+easonabte
notree-of-sueh-hearthg and shaHhave THE HEALTH CARE PROVIDER HAS @
right to be present, to berepresented by legal counsel at steh THE hearing,
and to offer evidence in his OR HER own behalf.

(d) After sueh THE hearing, the professional review committee
shall make any recommendations it deems necessary to the governing
board, unless OTHERWISE provided by federal law or regulation.

() THE PROFESSIONAL REVIEW COMMITTEE SHALL GIVE acopy of
steh THE recommendations shat—be—given to the subject physieran
HEALTH CARE PROVIDER, Who then shaHhave HAS the right to appeal the
findings and recommendations of the professional review committee to
the governing board to which the recommendations are made.

(f) THE PROFESSIONAL REVIEW COMMITTEE SHALL FORWARD a
copy of any recommendations made pursuant to paragraph (d) of this
subsection (7) shaHbe promptly ferwarded to the medical board OR THE
NURSING BOARD, AS APPROPRIATE. NOTWITHSTANDING ANY OTHER
PROVISION OF LAW, A RECOMMENDATION FOR THE FILING OF A COMPLAINT

AGAINST AN ADVANCED PRACTICE NURSE SHALL NOT BE FORWARDED TO,
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AND SHALL NOT BE ACTED UPON BY, THE MEDICAL BOARD.

(8) (@) All governing boards shall adopt written bylaws, policies,
or procedures UNDER which provide-that a phystetan HEALTH CARE
PROVIDER Who is the subject of an adverse recommendation by a
professional review committee may appeal to the governing board. sueh
THE bylaws, policies, or proceduresshat MUST providethat thephysteran
shal HEALTH CARE PROVIDER be given reasonable notice of his OR HER
right to appeal and, unless waived by the physieran-shatt-have HEALTH
CARE PROVIDER, HAS theright to appear beforethe governing board, to be
represented by legal counsel, and to offer saeh THE argument on the
record as he OR SHE deems appropriate.

(b) The bylaws may provide that a committee of not fewer than
three members of the governing board may hear the appeal. steh ALSO,
THE bylaws may atse allow for an appeal to be heard by an independent
third party designated by the board.

(9) All governing boards that are required to report their fina
actions to the medical board OR THE NURSING BOARD, AS APPROPRIATE,
are not otherwise relieved of sueh THEIR obligations by virtue of any
provisten-of this article.

(10) (@) EXCEPT AS SPECIFIED IN PARAGRAPH (b) OF THIS
SUBSECTION (10), the records of a professional review committee, a
governing board, or the committee on anticompetitive conduct shat ARE
not be subject to subpoena or discovery and shalt ARE not be admissible
inany civil suit brought against aphystetan HEALTH CARE PROVIDER Who
isthe subject of sdeh THE records.

(b)
subsectton(10);,-sueh THE records. shaH-be
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(I) ARE subject to subpoena and available for use:

 (A) By the committee on anticompetitive conduct;

) (B) By either party inany AN appeal or de novo proceeding
brought pursuant to this part 1;

Ht (C) By aphystetan HEALTH CARE PROVIDER in asuit seeking
judicial review of ary AN action by the governing board;

(D) BY THE COLORADO DEPARTMENT OF PUBLIC HEALTH AND
ENVIRONMENT TO INVESTIGATE OR DISCIPLINE THE HEALTH CARE
PROVIDER WHO IS THE SUBJECT OF THE RECORDS;

(E) BY THE FEDERAL CENTERS FOR MEDICARE AND MEDICAID
SERVICES OR THE JOINT COMMISSION ON THE ACCREDITATION OF HEALTH
CARE ORGANIZATIONS TO INVESTIGATE OR DISCIPLINE THE HEALTH CARE
PROVIDER WHO IS THE SUBJECT OF THE RECORDS;

Yy (F) By agoverning board seeking judicial review; AND

(I) MAY BE SHARED BY AND AMONG PROFESSIONAL REVIEW
COMMITTEES, GOVERNING BOARDS, AND THE ENTITIES SPECIFIED IN
SUB-SUBPARAGRAPHS (D) AND (E) OF SUBPARAGRAPH (lI) OF THIS
PARAGRAPH (b), FOR THE PURPOSE OF IDENTIFYING HEALTH CARE
PROVIDERS THAT ARE OR WERE THE SUBJECT OF COMPLAINTS OR
PROFESSIONAL REVIEW PROCEEDINGS. SHARING OF OTHERWISE
PRIVILEGED RECORDS AND INFORMATION PURSUANT TO THIS
SUBPARAGRAPH (I1) DOESNOT CONSTITUTE A WAIVER OF THE PRIVILEGE
SPECIFIED IN PARAGRAPH (@) OF THIS SUBSECTION (10). RECORDS
PROVIDED TO THE DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT
PURSUANT TO THISSUBPARAGRAPH (I1) ARENOT PUBLIC RECORDSSUBJECT
TOTHE"COLORADO OPEN RECORDSACT", PART 20FARTICLE 72OFTITLE

24, C.R.S., AND A PERSON PROVIDING THE RECORDSTO THE DEPARTMENT
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DOES NOT THEREBY ABROGATE ANY IMMUNITY THE PERSON OTHERWISE
WOULD BE ENTITLED TO UNDER SECTION 12-36.5-105.

(11) At the request of the medical OR NURSING board OR OTHER
REGULATORY AGENCY ACTING WITHIN THE SCOPE OF ITS AUTHORITY, a
governing board shall provide the medteat board OR AGENCY with the
completerecord of all professional review proceedings, including bttret
hmited—to; the GOVERNING BOARD'S findings, recommendations, and
actions taken.

(12) Investigations, examinations, hearings, meetings, or-any AND
other proceedingsof aprofessional review committeeor governing board
conducted pursuant to theprevistensof this part 1 shatbe ARE exempt
from theproevistensof any law requiring that proceedings be conducted
publicly or that the minutes or records be open to public inspection.

(13) EXCEPT AS OTHERWISE PROVIDED IN PARAGRAPH (b) OF
SUBSECTION (10) OF THIS SECTION, all proceedings, recommendations,
records, and reports involving professional review committees or
governing boards shaH-be ARE confidential.

(14) A professional review committee or governing board whi€h
THAT isconstituted and conductsitsreviewsand activiti es ptrsaanttothe
provistonsof IN ACCORDANCE WITH this part 1 is dectared not to-be an
unlawful conspiracy in violation of section 6-4-104 or 6-4-105, C.R.S.

SECTION 7. In Colorado Revised Statutes, 12-36.5-104.4,
amend (1) asfollows:

12-36.5-104.4. Hospital professional review committees.
(1) The quality and appropriateness of patient care rendered by
physietans HEALTH CARE PROVIDERS and other licensed hedlth care

professionals soinfluencethetotal quality of patient carethat areview of
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careprovidedinahospital isineffectivewithout concomitantly reviewing
overall quality and appropriateness of care rendered by phystetans
HEALTH CARE PROVIDERS and other licensed health care professionals.

SECTION 8. In Colorado Revised Statutes, add 12-36.5-104.6
asfollows:

12-36.5-104.6. Committees to register with medical board -
annual reports- aggregation and publication of data - rules. (1) ON
ORBEFOREJULY 1,2013, AND ANNUALLY THEREAFTERASDETERMINED BY
THE MEDICAL BOARD, EACH GOVERNING BOARD THAT ESTABLISHES OR
USES ONE OR MORE PROFESSIONAL REVIEW COMMITTEES TO REVIEW THE
PRACTICE OF PHYSICIANS OR PHY SICIAN ASSISTANTS SHALL:

(8) REGISTERWITH THE MEDICAL BOARD, OR RENEW AN EXISTING
REGISTRATION, IN A FORM SATISFACTORY TO THE MEDICAL BOARD; AND

(b) REPORT ON ITSPROFESSIONAL REVIEW ACTIVITIESDURING THE
IMMEDIATELY PRECEDING CALENDARYEAR, INCLUDING THENUMBERAND
TYPE OF CASES REVIEWED AND THE RESULTS OF SUCH REVIEWS.

(2) THE MEDICAL BOARD SHALL PUBLISH THE DATA PROVIDED
PURSUANT TO PARAGRAPH (b) OF SUBSECTION (1) OF THIS SECTION IN
AGGREGATE FORM AND WITHOUT INDIVIDUALLY IDENTIFIABLE
INFORMATION.

(3) THEMEDICAL BOARD SHALL ADOPT RULESTOIMPLEMENT THIS
SECTION AND MAY COLLECT A REASONABLE REGISTRATION FEE TO
RECOVER ITS DIRECT AND INDIRECT COSTS OF ADMINISTERING THE
REGISTRATION AND PUBLICATION SYSTEMS REQUIRED BY THIS SECTION.

(4) A GOVERNING BOARD THAT FAILSTO REGISTER OR REPORT AS
REQUIRED BY THIS SECTION OR BY ANY APPLICABLE RULE OR ORDER OF

THEMEDICAL BOARD, AND THEENTITY REPRESENTED BY THAT GOVERNING
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BOARD, ARE NOT ENTITLED TO THE IMMUNITY PROVIDED BY SECTION
12-36.5-105 (2) FOR ANY ACT OR OMISSION OCCURRING DURING THE
PERIOD THAT THE GOVERNING BOARD FAILED TO SO REGISTER OR REPORT,
AND THE PRIVILEGE OTHERWISE APPLICABLE UNDER SECTION 12-36.5-104
(10) () DOES NOT APPLY TO RECORDS OF THE PROFESSIONAL REVIEW
COMMITTEE CREATED DURING THAT PERIOD.

SECTION 9. In Colorado Revised Statutes, add 12-36.5-104.8
asfollows:

12-36.5-104.8. Committees to register with nursing board -
annual reports- aggregation and publication of data - rules. (1) ON
ORBEFOREJULY 1,2013, AND ANNUALLY THEREAFTERASDETERMINED BY
THE NURSING BOARD, EACH GOVERNING BOARD THAT ESTABLISHES OR
USES ONE OR MORE PROFESSIONAL REVIEW COMMITTEES TO REVIEW THE
PRACTICE OF ADVANCED PRACTICE NURSES SHALL:

(8) REGISTERWITH THE NURSING BOARD, OR RENEW AN EXISTING
REGISTRATION, IN A FORM SATISFACTORY TO THE NURSING BOARD; AND

(b) REPORT ON ITSPROFESSIONAL REVIEW ACTIVITIESDURING THE
IMMEDIATELY PRECEDING CALENDARYEAR, INCLUDING THENUMBERAND
TYPE OF CASES REVIEWED AND THE RESULTS OF SUCH REVIEWS.

(2) THE NURSING BOARD SHALL PUBLISH THE DATA PROVIDED
PURSUANT TO PARAGRAPH (b) OF SUBSECTION (1) OF THIS SECTION IN
AGGREGATE FORM AND WITHOUT INDIVIDUALLY IDENTIFIABLE
INFORMATION.

(3) THENURSING BOARD SHALL ADOPT RULESTOIMPLEMENT THIS
SECTION AND MAY COLLECT A REASONABLE REGISTRATION FEE TO
RECOVER ITS DIRECT AND INDIRECT COSTS OF ADMINISTERING THE

REGISTRATION AND PUBLICATION SYSTEMS REQUIRED BY THIS SECTION.
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(4) A GOVERNING BOARD THAT FAILSTO REGISTER OR REPORT AS
REQUIRED BY THIS SECTION OR BY ANY APPLICABLE RULE OR ORDER OF
THENURSINGBOARD, AND THEENTITY REPRESENTED BY THAT GOVERNING
BOARD, ARE NOT ENTITLED TO THE IMMUNITY PROVIDED BY SECTION
12-36.5-105 (2) FOR ANY ACT OR OMISSION OCCURRING DURING THE
PERIOD THAT THE GOVERNING BOARD FAILED TO SO REGISTER OR REPORT,
AND THE PRIVILEGE OTHERWISE APPLICABLE UNDER SECTION 12-36.5-104
(10) () DOES NOT APPLY TO RECORDS OF THE PROFESSIONAL REVIEW
COMMITTEE CREATED DURING THAT PERIOD.

SECTION 10. InColorado Revised Statutes, amend 12-36.5-105
asfollows:

12-36.5-105. Immunity from liability. (1) A member of a
professional review committee, a witness before a professional review
committee, or any A person who files a complaint or otherwise
participates in the professional review process shal-be IS immune from
suit inany civil or criminal action, including antitrust actions, brought by
aphysteran HEALTH CARE PROVIDER Who is the subject of the review by
sueh THE professional review committee, if: saeh

(8) THE member made areasonable effort to obtain thefactsof the
matter asto which he OR sHE acted, acted in the reasonabl e belief that the
action taken by him OR HER was warranted by the facts, and otherwise
acted in good-faith AN OBJECTIVELY REASONABLE MANNER within the
scope of sdeh THE professional review committee process; and

(b) #—soeh THE witness, COMPLAINANT, or participant acted in
good-faith AN OBJECTIVELY REASONABLE MANNER within the scope of
sueh THE professional review committee process.

(2) The governing board, the individual members of sueh THE
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board and the entity that has established a peer PROFESSIONAL review
committee pursuant to section 12-36.5-104, theboard'sstaff, afy A person
acting asawitness or consultant to the board, afy A withesstestifying in
aproceeding authorized under this article, and any A person who lodges
a complaint pursuant to this article shattbe ARE immune from liability
FOR DAMAGES in any civil action brought against him or her for acts
occurring while acting in his or her capacity as board member, staff,
consultant, or witness, respectively, if steh THE individual was actingin
good faith within the scope of his or her respective capacity, made a
reasonabl e effort to obtain the facts of the matter as to which he or she
acted, and acted in the reasonable belief that the action taken by him or
her was warranted by the facts. Ary A person participating in geed-faith
AN OBJECTIVELY REASONABLE MANNER in lodging a complaint or
participating in any AN investigative or administrative proceeding
pursuant to this article shaH-be 1S immune from any civil or criminal
liability that may result from saeh THE participation.

SECTION 11. In Colorado Revised Statutes, 12-36.5-106,
amend (2), (5), (7), (8), (9) introductory portion, (9) (a), (9) (b), (9) (e),
9) (f), (9) (k), (9) (n), (10), (12), and (13) asfollows:

12-36.5-106. Committee on anticompetitive conduct. (2) The
committee shaH-be-compoesed CONSISTS of five persons, none of whom
shat-be IS a member of the medical board, APPOINTED AS FOLLOWS:

(@) THE MEDICAL BOARD SHALL APPOINT four members of the
committee, sha WHO MUST be licensed to practicetredieie PROVIDE

HEALTH CARE and actively engaged in the practice of medicine in this

APPOINTED PURSUANT TO THIS PARAGRAPH (@) shall NOT practice in the
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same medical subspecialty as any other member fief AND SHALL NOT
conduct his or her primary practice in the same county as any other
member.

(b) THE GOVERNOR SHALL APPOINT one member shat—be

be WHO IS an attorney licensed to
practice in this state AND who has particular expertise and experiencein
the area of antitrust law.

(5) The committee shall annually elect a ehattian CHAIR from
among itsmembers. Any three members of the committee shatt constitute
aquorum. Any action of amajority of those present comprising steh THE
guorum shatHbe 1S the action of the committee. Committee membersshat
be ARE compensated as provided in section 24-34-102 (13), C.R.S. The
committee may th—ttseiseretton; utilize the expertise of consultants,
including butrettmitedto; legal, medical, and business specialists. THE

COMMITTEE SHALL ASSESS AND COLLECT costs of saeh THE consultants

as provided in subsection (11) of this

section.

(7) Anyphystetan A HEALTH CARE PROVIDER Who is the subject

of afinal action by agoverning board, which action resultsin the denial,
termination, or restriction of privileges a or membership 1 or
participation in an organization, and who believes that steh THE action
resulted from unreasonabl e anti competitive conduct shah-have,ashissote
ant-exehusiveremedy; MAY SEEK direct review of the record by the
committee. sieh THE review, shaH—be WHICH IS THE HEALTH CARE
PROVIDER'S EXCLUSIVE REMEDY, IS limited to the sole issue of whether
steh THE final board action resulted from unreasonabl e anticompetitive

conduct. Failure to exhaust this administrative remedy before the

21- HB12-1300



© 00 N o o0 A W DN PP

N DN NN NN NDNDR R R B B B B R R
N~ o o M WON B O ©O 0N o ok~ wDN O

committee shatpreechdtle PRECLUDES the right of de novo review on the
merits of the issue of unreasonable anticompetitive conduct.

(8 Nothing in this article shatprectude PRECLUDES a physteran
of health care provider otherwise aggrieved by the final action of a
governing board from seeking other remedies available to them by law,
except as provided in subsection (7) of this section.

(9) Reviewby The committee shall be CONDUCT THE REVIEW in
accordance with the following procedures and, to the extent practicable,
in accordance with the procedures used in the district courts of this state:

(@) Review THE AGGRIEVED HEALTH CARE PROVIDER shall be
thttrated INITIATE THE REVIEW by filing a verified complaint with the
committee, no later than thirty daysafter receipt of anoticeof final action
by the governing board, alleging, with specificity, al facts disclosed in
the record and all additional facts known to the complainant which THAT
would support his OrR HER allegation that the final action taken by the
governing board resulted from unreasonable anticompetitive conduct.

(b) The committee shall mail acopy of steh THE complaint to the
governing board and the professional review committee by certified mail,
return recei pt requested, withinfive daysef AFTER thereceipt of sieh THE
complaint by the committee, advising them of their right tofileaverified
answer to the allegations stated theretn IN THE COMPLAINT. Reeetpt-of
stueh—eomptatit—by+hat—shaH—make The recipients thereef OF THE
COMPLAINT BECOME a party to these proceedings UPON RECEIPT OF THE
COMPLAINT.

(e) If the committee finds THAT no sueh probable cause exists, it
shall dismissthe complaint, which dismissal shaH-eonstittte CONSTITUTES

final administrative action.
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(f) If thecommitteefindssaeh THAT probable causeexists, it shall
schedule a hearing. At sdeh THE hearing, the committee shall review the
record below on the sole issue of whether the final action of the
governing board resulted from unreasonabl e anticompetitive conduct and
shall take evidence only with regard to the additional facts specifically
dleged in the complaint or answer regarding unreasonable
anticompetitive conduct, except when, in thediscretion of the committee,
the interests of afair hearing demand otherwise.

(k) If thecommitteefindshby apreponderance of evidencethat the
fina action of the governing board resulted from unreasonable
anticompetitive conduct, it shall issue its final order disapproving and
setting aside sdeh THE action or modifying the action taken by the
governing board in whole or in part, which final order shalbe 1sbinding
on the parties. THE COMMITTEE SHALL MAIL a copy of steh THE order
shaH-be-matted by certified mail, return receipt requested, to the parties.

(n) In any case presented to the committee where the meedtcat
HEALTH CARE practice of the complainant constitutes a clear and present
danger to patients, the committee shall refer the caseto the medical board
OR NURSING BOARD, AS APPLICABLE, for sdeh action as the board deems

appropriate.
(10) (&) Following final administrative action by the committee,

viewed only by the court of

appealSMAY REVIEW THE ACTION OF THE COMMITTEE through appropriate
proceedings brought pursuant to section 24-4-106 (11), C.R.S.

(b) Following final administrative action by the committee, any

A party aggrieved by the final action of agoverning board who wishesto

challenge the action of sweh THE governing board, rather than the
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committee's review of saeh THE action, shatthave HAS the right to seek
de novo review on the meritsin adistrict court in Colorado. In no event
shall the medical board, NURSING BOARD, or the committee be made
parties to sieh-a THE district court action.

(c) Asacondition of filing a complaint under paragraph (a) of
subsection (9) of this section, the complainant shall post a cash bond or
equivalent liquid security of three thousand dollars to cover anticipated
costswhiteh THAT may be assessed against him oRHER. Within thirty days
of AFTER receipt of service of a complaint on a governing board, or
concurrently with the filing of an answer, whichever is earlier, the
governing board shall post a cash bond or equivalent liquid security of
three thousand dollars to cover anticipated costs whiteh THAT may be
assessed againgt it as a party. The committee may enforce this latter
requirement through the district court.

(12) The committee shall promulgate steh rul es ane-regatations
as may-be necessary for the implementation of this section, including
mechanisms to secure the payment of costs as provided in paragraph (c)
of subsection (10) and subsection (11) of this section.

(13) Any A member of the committee, any A member of the
committee's staff, ary A person acting as a witness or consultant to the
committee, afy A witnesstestifying in aproceeding authorized under this
article, and ary A person who lodges a complaint pursuant to thisarticle
shaH-be ARE immunefrom liability inany civil action brought against him
or her for acts occurring while acting in hisor her capacity as committee
member, staff, consultant, or witness, respectively, if sueh THE individual
was acting in gooed-aith AN OBJECTIVELY REASONABLE MANNER within

the scope of his or her respective capacity, made a reasonable effort to
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obtain the facts of the matter asto which he or she acted, and acted in the
reasonable belief that the action taken by him or her waswarranted by the
facts. Any person participating in good faith in lodging a complaint or
participating in any investigative or administrative proceeding pursuant
to this article shaHbe IS immune from any civil or criminal liability that
may result from saeh THE participation.

SECTION 12. InColorado Revised Statutes, amend 12-36.5-202
asfollows:

12-36.5-202. Rules- compliancewith reporting requirements
of federal act. Upon implementation of thefederal "Health Care Quality
Improvement Act of 1986", as amended, 42 U.S.C. secs. 11101 through
11152, and upon implementation of the federal data bank, the medical
board AND NURSING BOARD shall promulgate rules to comply with sueh
THE act whieh—+utes THAT are consistent with the standards and the
reporting requirements of steh THE act.

SECTION 13. In Colorado Revised Statutes, 12-36.5-203,
amend (1) introductory portion, (2), and (3) asfollows:

12-36.5-203. Limitations on liability relating to professional
review actions. (1) The following persons shalt ARE not be liable for
damages in any A civil action with respect to their participation in,
assistance to, or reporting of information to a professional review body
in connection with aprofessional review actioninthisstate, and sieh THE
persons shatt ARE not be liable for damages in any A civil action with
respect to their participation in, assistanceto, or reporting of information
to aprofessional review body whteh THAT meets the standards of and is
in conformity with the-provistons—of the federa "Heath Care Quality
Improvement Act of 1986", as amended, 42 U.S.C. secs. 11101 through

-25- HB12-1300



© 0 N o o0 A W DN PP

N DN NN NN NDNDR R R B B B B R R
N~ o o b WO N B O ©O 0o N o o~ wDN O

(2) Notwithstanding any other provision of law, fie A person,
whether as a witness or otherwise, who provides information to a
professional review body regarding the competence or professional
conduct of a phystetan HEALTH CARE PROVIDER shall NOT be held by
' ' i teny; liable in damages in any A

civil action FOR PROVIDING THE INFORMATION, unless sdeh THE
information is false and the person providing it knew that steh THE
information was false.

(3) For the purposes of this section, unless the context otherwise
requires:

(@  "Professional review action” means an action or
recommendation of a professional review body whteh THAT is taken or
made in the conduct of professional review activity and whieh THAT is
based on the competence or professional conduct of an individual
phystetan HEALTH CARE PROVIDER, which conduct affects or may affect
adversely the clinical privileges of or membership in a professional
society of the phystetan HEALTH CARE PROVIDER. "Professional review
action" includesaformal decision by the professional review body not to
take an action or make a recommendation as provided in this paragraph
(@ and aso includes professional review activities relating to a
professiona review action. An action shat 1S not be-eonsidered-tobe
based upon the competence or professional conduct of a phystetan
HEALTH CARE PROVIDER if the action is primarily based on:

(I) The phystetan's HEALTH CARE PROVIDER'S association or lack
of association with a professional society or association;

(I1) The physietan's HEALTH CARE PROVIDER'S fees or hiSOR HER
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advertising or engaging in other competitive acts intended to solicit or
retain business;

(I11) The phystetan's HEALTH CARE PROVIDER'S association with,
supervision of, delegation of authority to, support for, training of, or
participation in a private group practice with amember or members of a
particular class of health care practitioners or professionals;

(IV) The physietan's HEALTH CARE PROVIDER'S participation in
prepaid group health plans, salaried employment, or any other manner of
delivering health services whether on a fee-for-service basis or other
basis,

(V) Any other matter that does not relate to the competence or
professional conduct of aphysietan HEALTH CARE PROVIDER.

(b) "Professional review body" means ahealth care entity and the
governing body or any A committee of a health care entity whieh THAT
conducts professional review actions and includes any committee of the
medical staff of sueh-an THE entity when assisting the governing body in
aprofessional review activity.

SECTION 14. In Colorado Revised Statutes, 12-36-118, amend
(20) (b) asfollows:

12-36-118. Disciplinary action by board - immunity - rules.
(20) (b) For purposes of therecordsrelated to acomplaint filed pursuant
to this section against a licensee, the board shall be considered a
professional review committee, the records related to the complaint shall
include all records described in section 12-36.5-102 4} (5), and section
12-36.5-104 (10) shall apply to those records.

SECTION 15. Effectivedate. (1) Except asotherwise provided
in subsection (2) of this section, this act takes effect July 1, 2012.
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(2) Section 11 of this act takes effect only if House Bill 12-
does not become law.

SECTION 16. Safety clause. Thegeneral assembly hereby finds,
determines, and declares that this act is necessary for the immediate

preservation of the public peace, health, and safety.
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