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MEMORANDUM 

April 2, 2014 

TO:  Randy Pye and Amy J. Williams 

FROM: Legislative Council Staff and Office of Legislative Legal Services 

SUBJECT: Proposed initiative measure 2013-2014 #123, concerning Local 
Regulation of Oil and Gas Development 

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the 
Colorado Legislative Council and the Office of Legislative Legal Services to 
"review and comment" on initiative petitions for proposed laws and amendments 
to the Colorado constitution. We hereby submit our comments to you regarding 
the appended proposed initiative. 

The purpose of this statutory requirement of the Legislative Council and the Office 
of Legislative Legal Services is to provide comments intended to aid proponents in 
determining the language of their proposal and to avail the public of knowledge of 
the contents of the proposal. Our first objective is to be sure we understand your 
intent and your objective in proposing the amendment. We hope that the 
statements and questions contained in this memorandum will provide a basis for 
discussion and understanding of the proposal. 

This initiative was submitted together with proposed initiative 2013-2014 #122. 
The comments and questions raised in this memorandum will not include 
comments and questions that were addressed in the memoranda for proposed 
initiative 2013-2014 #122, except as necessary to fully understand the issues 
raised by the revised proposed initiative. Comments and questions addressed in the 
other memorandum may also be relevant, and those questions and comments are 
hereby incorporated by reference in this memorandum. 
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Purposes 

The major purposes of the proposed amendment to the Colorado constitution 
appear to be: 

1. To authorize local governments to adopt laws regulating land use and planning 
within their jurisdictions; and 

2. To specify that such laws regarding oil and gas development or operations can: 

a. Be no more restrictive than or conflict with state law; and 

b. Include an impact fee to mitigate local governments' direct costs. 

Technical Comments 

The following comments address technical issues raised by the form of the 
proposed initiative. These comments will be read aloud at the public meeting only 
if the proponents so request. You will have the opportunity to ask questions about 
these comments at the review and comment meeting. Please consider revising the 
proposed initiative as suggested below. 

1. The proponents should consider separating the proposed initiative into more 
than one sentence. It is unclear where one thought ends and the next begins; for 
example: 

a. In proposed initiative #122, there is a period after the phrase 
"constitutional rights", but in this proposed initiative there is only a 
comma. You should consider whether a period here helps clarify your 
meaning. 

b. The fourth through eighth lines of the proposed initiative read: "and that 
cities, towns and counties are entitled to regulate land use and planning 
within their jurisdiction and so as to provide orderly use of land and 
protection of the environment in a manner consistent with constitutional 
rights, cities, towns and counties shall be permitted to …." This appears 
to be two separate thoughts that would be clearer if a period were 
inserted on the sixth line after "jurisdiction" and the words "and so as" 
eliminated so that the next sentence begins "To provide orderly …." 

c. The second-to-last line of the proposed initiative would be clearer if it 
were broken into two sentences. Consider writing the following: 
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… BY THE COLORADO GENERAL ASSEMBLY. 
CITIES, TOWNS, COUNTIES, AND CITIES AND 

COUNTIES MAY ASSESS AN OIL AND GAS IMPACT FEE 

TO MITIGATE THE DIRECT COST ASSOCIATED 

THERETO. 

2. Standard drafting practice requires that proposed initiatives be as clear and 
concise as possible. In order to eliminate confusion, consider the following 
changes: 

a. Consider moving the phrase about the oil and gas impact fee, in the 
second-to-last line, to the phrase about zoning and setbacks, in the tenth 
line of the proposed initiative: 

… DEVELOPMENT OR OPERATIONS, INCLUDING 

ZONING, SETBACKS, AND THE ASSESSMENT OF AN 

OIL AND GAS IMPACT FEE TO MITIGATE THE DIRECT 

COSTS ASSOCIATED WITH …" 

b. Additionally, the proponents should indicate with what the direct costs 
are associated. This confusion is also mentioned in technical comment 
5.  

c. On the eleventh line of the proposed initiative, begin a new sentence 
after making the change stated above as follows: 

THE LOCAL LAWS, REGULATIONS, ORDINANCES, OR 

CHARTER PROVISIONS MUST NOT BE MORE 

RESTRICTIVE OR OTHERWISE EXCEED OR CONFLICT 

WITH REGULATIONS ADOPTED BY THE COLORADO 

OIL AND GAS CONSERVATION COMMISSION, AN 

EXECUTIVE DEPARTMENT OF THE STATE, OR STATE 

LAWS ENACTED BY THE COLORADO GENERAL 

ASSEMBLY. 

3. Under applicable Colorado case law, the word "include" is a word of inclusion, 
not exclusion, so the phrase "including but not limited to" is redundant. The 
proponents should consider deleting the phrase "but not limited to." 

4. The word "shall" indicates that a person has a duty. It should not be used as a 
future-tense verb; use "must" to indicate that a person or thing is subject to a 
condition. See sections 2-4-401 (6.5) and (13.7), Colorado Revised Statutes, 
which define "must" and "shall." Simple, present-tense verbs should be used 
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when possible. Instead of writing "cities, towns and counties shall be permitted 
to enact …," write "cities, towns, and counties may enact …." 

5. At the end of the proposed initiative, it unclear what the word "thereto" is 
referring to. Considering changing it to a more specific word. 

Substantive Comments and Questions 

The substance of the proposed initiative raises the following comments and 
questions: 

1. The Colorado constitution requires each proposed initiative to contain only one 
subject. What is the single subject of the proposed initiative? 

2. The proposed initiative is a single, long sentence that begins with the phrase 
"The people of the state of Colorado find and declare that …." Such a 
declaration simply declares the intent of the law-making entity; it typically 
does not have the legal effect of directly requiring, prohibiting, or authorizing 
anything. The technical comments suggest splitting the proposed initiative into 
several sentences and into two sections, one containing a legislative declaration 
and the other containing the operative language regarding local governments' 
authority. 

a. Is this how the proponents intend the proposed initiative to read? 

b. If not, what is the intent regarding portions of the proposal that are 
declarative and portions that are legally operative? 

3.  What is the proponents' intent in specifying that the regulation of oil and gas 
development is a "matter of statewide concern"? 


