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MEMORANDUM

July 1, 2010 

TO: Bill Kirton and Nora Neureiter

FROM: Legislative Council Staff and Office of Legislative Legal Services

SUBJECT: Proposed initiative measure 2011-2012 #7, concerning State Income and Sales Tax

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legislative Council and the Office of Legislative Legal Services to "review and comment" on
initiative petitions for proposed laws and amendments to the Colorado constitution.  We hereby
submit our comments to you regarding the appended proposed initiative.

The purpose of this statutory requirement of the Legislative Council and the Office of
Legislative Legal Services is to provide comments intended to aid proponents in determining the
language of their proposal and to avail the public of knowledge of the contents of the proposal.  Our
first objective is to be sure we understand your intent and your objective in proposing the
amendment.  We hope that the statements and questions contained in this memorandum will provide
a basis for discussion and understanding of the proposal.

Purposes

     The major purposes of the proposed constitutional amendment appear to be:

1. To repeal the prohibition on:  New real property transfer taxes and rate increases; state
property taxes; local district income taxes; and income tax rate increases or new definitions
of taxable income before the next year;

2. To repeal the requirement that there be a single income tax rate and replace it with a
graduated income tax, which should be established by law;

3. To require a sales tax of two percent on goods and services, excluding specified exemptions,
to be established by law; and



4. To expand the powers of the Colorado Supreme Court to include making tax laws in certain
limited circumstances.

Technical Comments:

The following comments address technical issues raised by the form of the proposed
initiative.  These comments will be read aloud at the public meeting only if the proponents so
request.  You will have the opportunity to ask questions about these comments at the review and
comment meeting.  Please consider revising the proposed initiative as suggested below.

1. Article V, section 1 (8) of the Colorado constitution requires that the following enacting
clause be the style for all laws adopted by the initiative:  "Be it Enacted by the People of the
State of Colorado".  To comply with this constitutional requirement, this phrase should be
added to the beginning of the proposed initiative.

2. The provisions of the proposed initiative should appear in the following order:  The enacting
clause, followed by the amending clause indicating what change is being made to the
Colorado constitution, followed by the text of the initiative. 

3. It is standard drafting practice to indent the first line of each new section, subsection,
paragraph, or subparagraph, including amending clauses and section headings.

4. Definitions should be in alphabetical order, and new definitions being added should be
placed in the appropriate place among any existing definitions.  For example, the definition
for "graduated income tax" should be created as a new paragraph (e.5), rather than as
paragraph (f), which already exists.

5. Each constitutional provision being amended, repealed, or added should be preceded by a
separate amending clause explaining how the law is being changed.  For example, if your
intention is to add new paragraphs (e.5) and (h) to section 20 (2) of article X of the Colorado
constitution, include an amending clause that reads as follows:

Section 20 (2) of article X of the constitution of the state of
Colorado is amended BY THE ADDITION OF THE FOLLOWING
NEW PARAGRAPHS to read:

Additionally, if your intention is to amend section 20 (8) (a) and add a new section
20 (8) (d) to article X of the Colorado constitution, include a second amending clause that
reads as follows:

Section 20 (8) (a) of the constitution of the state of Colorado
is amended, and the said section 20 (8) is further amended BY THE
ADDITION OF A NEW PARAGRAPH, to read:

6. If the proposed initiative is adding a new paragraph within an existing section of the
Colorado constitution, it should include the section number and headnote, which should be
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shown in bold-face type, along with any introductory portion.  For example, the portion of
the initiative adding a new paragraph (e.5) to section 20 (2) of article X of the Colorado
constitution should appear as follows:

Section 20.  The Taxpayer's Bill of Rights.  (2)  Term Definitions.  Within this
section:

(e.5)  "GRADUATED INCOME TAX" MEANS AN INCOME TAX POLICY THAT . . .

7. When amending a section of the Colorado constitution, existing language is shown in regular
type, language being deleted is indicated using strike type, and new language being added
is written in SMALL CAPITAL LETTERS.  Current law cannot be deleted without showing it as
such in strike type.  Additionally, stricken text should precede new text where such changes
appear together.  For example, when amending section 20 (8) (a) of article X of the Colorado
constitution, the existing language in section 20 (8) (a) should be shown in strike type,
followed by the new text shown in small capital letters.

8. It is unnecessary to capitalize "general assembly" or "supreme court" in the proposed
initiative.

9. It is standard drafting practice for definitions to read as complete sentences and not include
any sentence fragments.  Additionally, rather than using dashes to separate parts of a
particular provision, simply start a new sentence.  For example, the definition of "middle
bracket" could appear as follows:

(h)  "MIDDLE BRACKET" MEANS A PART OF A GRADUATED

INCOME TAX.  IT IS THE INCOME RANGE FOR TAXABLE INCOME THAT

INCLUDES THE MEDIAN TAXABLE INCOME.

10. When referencing a subsection, paragraph, subparagraph, or sub-subparagraph, it is standard
drafting practice to repeat the letter or number of the subsection, paragraph, subparagraph,
or sub-subparagraph.  For example, the reference at the end of section 20 (8) (d) should be
written as "THIS PARAGRAPH (d)" rather than "this provision".

11. Numbers should be spelled out.  For example, "4.0%" should be written as "FOUR PERCENT".

12. It is standard drafting practice to use the conjunction "and" to connect two independent
clauses.  For example, "THE RATES FOR THE MIDDLE BRACKETS WILL BE FOUR PERCENT, AND

THE HIGHEST BRACKET WILL BE AT LEAST FIFTY PERCENT HIGHER THAN THE MIDDLE

BRACKET."

13. Terminology should be used consistently throughout the proposed initiative.  For example,
the initiative adds a new definition of "middle bracket", but section 20 (8) (a) includes the
term "middle income bracket". 

14. Ensure that the proposed initiative contains no typographical errors.  For example, in section
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20 (8) (d), "January 1 2013," should be written as "JANUARY 1, 2013,".

Substantive Comments and Questions

The substance of the proposed initiative raises the following comments and questions:

1. Article V, section 1 (5.5) of the Colorado constitution requires all proposed initiatives to
have a single subject.  What is the single subject of the proposed initiative?

2. As a change to the Colorado constitution, the proposed initiative may only be amended by
a subsequent amendment to the constitution.  Is this your intention?

3. The following questions relate to the election at which the proposed initiative is to be
submitted to the voters:
a. At which election do the proponents anticipate that the secretary of state will place

this initiative on the ballot?
b. Section 1-41-102, Colorado Revised Statutes, specifies that initiatives that "concern

state matters arising under section 20 of article X of the state constitution" may be
submitted at an odd-year statewide election.  Does the proposed initiative concern a
state matter arising under section 20 of article X of the Colorado constitution?

c. If this initiative is not submitted to voters in 2011, the Colorado Supreme Court will
automatically be required to adopt the graduated income tax and the new sales tax,
unless there is a special session immediately following the 2012 general election.  Is
that correct?

4. Is it the proponents' intent to submit this measure as well as proposed initiative measure
2011-2012 #8 on the same ballot and, if so, how would any conflicts between the two
measures be resolved?

5. Is it the proponents' intent to create a state income and sales tax as opposed to a local district
income or sales tax?  If so, please make this clear in the proposed initiative.

6. While you have defined "middle bracket," there is no definition for "bracket."  It appears that
a "bracket" is a range of taxable income that is taxed at a specific rate.  Is that correct?  If so,
please clarify this definition.

7. The following questions apply to the term "median taxable income":
a. Does it apply to residents of Colorado from a particular year?  
b. Does it apply to corporations?  If so, are corporations and individuals to be

considered separately?
c. Is it based on a specific source of data?
d. Does it refer to federal taxable income or state taxable income which is based upon

but not necessarily the same as federal taxable income?
e. Is it your expectation that the General Assembly will be required to fill in the details

related to this term?
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8. Although the "middle bracket" includes the "median taxable income", it does not appear that
there must be an equal number of brackets above and below the middle bracket. Accordingly,
the proposed initiative would seem to authorize the General Assembly to create an even
number of brackets or to disproportionately place brackets below the middle bracket with
only the highest bracket above or below the middle bracket.  Is this your intention?

9. The following questions relate to the definition of "graduated income tax":
a. Is it an "income tax policy" or simply an "income tax"?
b. Is the "amount to be taxed" another way to say "taxable income"?
c. Is the following statement correct:   If a taxpayer's Colorado taxable income falls

within the third bracket of a graduated income tax that includes five brackets, the
taxpayer's income within each of the lowest three income brackets would be taxed
at the rate specified for each bracket?  (As opposed to taxing all of the taxpayer's
Colorado taxable income at the rate for the highest of the three brackets.)

d. Would the proponents reword the definition to address these issues?

10. The General Assembly passes a bill that becomes a law after it is signed by the Governor. 
Is that what you mean by the phrase "the General Assembly shall adopt and the Governor
will sign a law . . . "?

11. Was it your intention that the proposed initiative should limit the authority of the Governor
to veto a bill that is granted in section 11 of article IV of the Colorado constitution?

12. Pursuant to section 11 of article IV of the Colorado constitution, an unsigned bill that is not
vetoed will become law after a specified number of days.  By requiring the Governor to sign
the graduated income tax and sales tax bills adopted by the General Assembly, was it your
intention to eliminate this manner for a bill to become a law?

13. If the Governor allowed a bill creating a graduated income tax or the new sales tax to become
law without his or her signature, would this qualify as a "failure to adopt an income [or sales]
tax system" as required by the proposed initiative, and thus trigger the Colorado Supreme
Court's duty to develop a tax bracket [or develop a sales tax]?

14. Is it your intention that all taxpayers be subject to the graduated income tax?  Will it apply
equally to individuals, estates, trusts, and corporations?  If it does not apply to corporations,
will corporations continue to be taxed at the current rate?

15. Does the language of the proposed initiative permit the General Assembly to enact a law that
establishes different brackets and associated tax rates for individuals, estates, and trusts than
for corporations?

16. Is the General Assembly required to establish the range of each of the tax brackets (as
opposed to adopting the federal tax brackets)?  If so, is there any limit on the authority of the
General Assembly in establishing those ranges?  Could the top bracket, for example, be
limited to taxpayers with greater than $1 billion in taxable income, or in some other way that
severely limits the number of taxpayers in some brackets?
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17. Is there a limit on the number of tax brackets that may be created?

18. Other than the requirement that the middle bracket be taxed at 4% and the highest bracket
be taxed at 6% or higher, are there any limits on the tax rates that may be established by the
General Assembly?  For example, could the other brackets have rates that are effectively the
same as 4% (e.g., 3.98%, 3.99%, 4.01%)?

19. Is it your intention that the graduated income tax apply prospectively after the effective date
of the legislation?

20. Are the brackets and associated tax rates established prior to January 1, 2013, permanent? 
Could the General Assembly lower the rates? 

21. Does the fact that it is a "permanent graduated income tax" preclude the General Assembly
from enacting a law to replace the graduated income tax with a single rate income tax after
January 1, 2013?

22. Does the proposed initiative limit the ability of the General Assembly to pass an emergency
income tax pursuant to section 20 (6) of article X of the Colorado constitution?

23. The following questions relate to how the requirements in the proposed initiative relating to
the graduated income tax interact the prior voter approval requirement set forth in section 20
(4) (a) of article X of the Colorado constitution:
a. The current income tax rate is 4.63%.  The proposed initiative requires at least some

income to be taxed at a rate that is at least 6%.  Is this part of the proposed initiative
a tax rate increase that requires prior voter approval?  If so, what assumptions should
be made in order to comply with the election requirements set forth in section 20 (3)
of article X of the Colorado constitution?

b. The law creating the graduated income tax will include at least one bracket that will
be a taxed at a higher rate than the current income tax rate.  Will voter approval be
needed before this rate increase is to be effective?  Does it matter if the rate increase
is for a bracket other than the highest bracket?

c. If the General Assembly wanted to increase the rates after January 1, 2013, would
prior voter approval be required?

d. If the Colorado Supreme Court is required to establish the graduated income tax,
would prior voter approval be required?

e. It may be helpful if you clarify how and when prior voter approval will be required
in relation to the graduated income tax.

24. Does the proposed initiative in any way limit the authority of the General Assembly to
establish income tax credits or exemptions?

25. The following questions relate to the requirement that the Colorado Supreme Court develop
tax brackets that comply with this provision:
a. Insofar as the Colorado Supreme Court has previously said that taxation is a

legislative power, is it your intention that the proposed initiative should modify the
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current powers properly belonging to the executive and judicial departments?
b. Is this taxation without representation?
c. Would the Court be making law?  If so, was it your intention that the proposed

initiative be an exception to the requirement set forth in section 17 of article V of the
Colorado constitution?

d. Would public debate be permitted?
e. Would the tax be set forth in an opinion?
f. Does the Court have the expertise to establish the tax?  What standards would the

Court use in establishing the tax?  Could the General Assembly pass standards for
the Court to consider when establishing the tax?

g. Can the Court change the tax after it has been established?
h. Can the General Assembly change the tax established by the Court?
i. Specifically, could the General Assembly change the brackets and associated rates? 

Could it add income tax credits and exemptions?
j. Is the authority of the Court limited to establishing a bracket?  Can it establish the

rates associated with the bracket?  Can it establish exemptions and credits?

26. While the proposed initiative requires the General Assembly to pass and the governor to sign
a law creating the graduated income tax and the sales tax, it does not appear to specify that
the law must take effect by a certain date.  In the absence of a deadline, the General
Assembly would appear to be free to delay the implementation of the new tax laws for as
long as it deems appropriate.  Is that your intention?

27. Does the graduated income tax in any way impact the requirement that a percentage of
income tax be deposited in the state education fund pursuant to section 17 (4) of article IX
of the Colorado constitution?

28. How was the structure for the graduated income tax, including the rates and brackets,
determined?  Is the proposed initiative intended to introduce more progressivity to the tax
system? 

29. Is the graduated income tax proposal intended to be revenue neutral or increase/decrease
revenue to the state?

 
30. Is the proposed initiative intended to replace the current income tax rate structure?  Does the

proposed initiative intended to have any impact on the current state income tax base to which
the income tax rates shall apply?

31. Currently, a state sales and use tax is levied pursuant to article 26 of title 39, Colorado
Revised Statutes.  Does the new state sales tax supplement or supplant this existing tax?

32. Does the proposed initiative in any way limit the power of the General Assembly to enact an
additional sales tax?  Could it enact a use tax?

33. Why require the General Assembly to enact the sales tax with a rate of 2% as opposed to
simply creating the sales tax in the proposed initiative?
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34. How was the structure for sales tax, including the rates and items to be taxed, determined? 
What is the purpose of expanding the current sales tax base to include more services?  

35. Is the sales tax proposal intended to be revenue neutral or increase/decrease revenue to the
state?

36. Could the General Assembly eliminate the sales tax after January 1, 2013?

37. What does the phrase "separately and specifically exempt" mean?  Would existing
exemptions set forth in part 7 of article 26 of title 39, Colorado Revised Statutes, satisfy this
requirement?

38. "Services" are not defined in the measure.  What are some examples of "services"?

39. Is it your intention that the General Assembly or department of revenue should define
"services" so that it is clear when it is appropriate to levy and collect the tax?

40. If "health insurance" is specifically exempted, does that mean that, unless otherwise
exempted, other types of insurance, such as automobile, home, and life, are services
subjected to the sales tax?

41. Who is the taxpayer in this system -- the person receiving the good or service or the person
providing it?

42. Does the General Assembly have the authority to establish by law provisions related to the
collection and administration of the new sales tax (for example, electronic payments, vendor
fees, due dates, late payments, etc.)?

43. Currently, some local governments collect a sales and use tax based on the state sales and use
tax.  How will the new sales tax impact those local governments?  For example, is it your
intention that such a local government will be able to collect a tax on services after the
establishment of the new state sales tax?  Will the local use tax be eliminated by the
proposed initiative? 

44. Is there any limitation on the authority of the General Assembly to adopt exemptions?  For
example, could it specifically exempt all services from sales tax?

45. The proposed initiative states that the "General Assembly shall retain the authority to
specifically exempt other goods and services."  Does this limit the power of the people to
bring an initiated law pursuant to section 1 of article V of the Colorado constitution that
creates a sales tax exemption?

46. The following questions relate to how the requirements in the proposed initiative relating to
the new sales tax interact with the prior voter approval requirement set forth in section 20 (4)
(a) of article X of the Colorado constitution:
a. Does the proposed initiative require prior voter approval as either a new tax or a tax
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policy change directly causing a net tax revenue gain to the state? 
b. Will prior voter approval be required when the General Assembly enacts a law

establishing the sales tax on goods and services?
c. If the General Assembly increases the sales tax rate after January 1, 2013, will prior

voter approval be required?
d. If the Colorado Supreme Court is required to establish the new sales tax, will prior

voter approval be required?
e. It may be helpful if you clarify how and when prior voter approval will be required

in relation to the new sales tax.

47. If the rate is already set by the proposed initiative, what else would the Colorado Supreme
Court be required to do with respect to the new sales tax?  For instance, is it your intention
that the court would create exemptions?

48. Questions 25a. through 25j. of this memorandum also apply to the Colorado Supreme Court
developing the new sales tax.

49. Except as specifically stated, does the proposed initiative otherwise modify the
administration of the income tax and sales tax by the department of revenue?

50. If the Colorado Supreme Court is required to establish the graduated income tax or the new
sales tax, could this responsibility impact the Court's ability to hear its docket of cases?

51. Does the proposed initiative limit the ability of the General Assembly to pass an emergency
sales tax pursuant to section 20 (6) of article X of the Colorado constitution?

52. How does the graduated income tax or the sales tax affect the state fiscal year spending limit
set forth in section 20 (7) of article X of the Colorado constitution?  Would either or both
constitute revenue changes approved by voters pursuant to section 20(7) of article X?
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