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TITLE: CONCERNING THEREGULATION OF PERSONSPARTICIPATING IN MORTGAGE
LOAN TRANSACTIONS, AND, IN CONNECTION THEREWITH, REQUIRING
MORTGAGE BROKERS TO BE LICENSED AND SPECIFYING PROHIBITED ACTS
AND GROUNDS FOR DISCIPLINE OF LICENSEES.

Fiscal Impact Summary FY 2007-2008 FY 2008-2009
State Revenue
Genera Fund Fines Fines
Cash Funds
Mortgage Broker Licensing Cash Fund $1,075,200 + Fines Fines
Fees - Background Checks 168,000 56,000
Fines Callection Cash Fund < 5,000 < 5,000
Cash Funds Exempt - Pass Through Feesto FBI 211,200 70,400
State Expenditures
General Fund $246,920 $243,915
Cash Funds
Mortgage Broker Licensing Cash Fund 331,966 367,049
Cash Funds - Background Check Fees 86,088 28,696
Cash Funds Exempt - Pass Through Feesto FBI 211,200 70,400
FTE Position Change 72FTE 6.6 FTE
Effective Date: Upon signature of the Governor and shall apply to all acts or omissionson and after that
date.
Appropriation Summary for FY 2007-2008: See State Appropriations section.
Local Government Impact: SeeLoca Government Impact section.

Summary of Legidation

Currently, under the Mortgage Broker Registration Act, regulatory oversight of mortgage
brokers is limited to requiring that some mortgage brokers be registered with the Department of
Regulatory Agencies, Division of Real Estate (DRE). Mortgage brokerswho practice without valid
registration are committing a class 1 misdemeanor. Additionally, the director of the DRE may
suspend a mortgage broker's license under certain circumstances.

The hill changes the name of the act to the Mortgage Broker Licensing Act, requires state
licensureinstead of registration, requiresthe DRE to regulate the professional behavior of mortgage
brokers, and makes conforming amendments.
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Licensing Requirements. Unless exempted under state law, on and after January 1, 2008,
any personwho brokersmortgageloansmust haveamortgagebroker license. Every activemortgage
broker must also have an errors and omissionsinsurance policy. A mortgage broker whoisalso an
attorney complies with this requirement if the mortgage broker/attorney has malpractice insurance
with coverage for errors and omissions. The director of the DRE will determine the conditions of
errors and omission coverage, including minimum coverage limits, permissible deductibles, and
authorized exemptions. Persons currently brokering mortgage loans under a Federal Housing
Administration (FHA) registration exemption will now require amortgage broker license. Finally,
the registration fee is changed to alicensing fee and the fee cap of $200 is removed.

Mortgage Broker Prohibitions. Thebill lists 24 prohibited mortgage broker activities. The
director of the DRE may assessan administrativefine, censure, temporarily suspend, or permanently
revoke a mortgage broker for any violations. The director must revoke a mortgage broker license
for any violation of the Colorado Consumer Protection Act (CCPA). Generally, the act prohibits
mortgage brokers from:

*  knowingly misleading a party in areal estate transaction;

* actingintheinterest of more than one party without prior disclosure;

*  mishandling or misusing money belonging to others;

» failing to keep adequate mortgage brokering and real estate records for aperiod of four
(4) years;

e dtaining licensure after entering aplea of guilty, entering apleaof no contest, or being
convicted of certain crimes;

* violating state or federal fair housing laws,

» demonstrating incompetency as a mortgage broker; and

e engaging in fraud or deceit.

All proceedings involving mortgage broker disciplinary actions or license denial may be
conducted beforean administrativelaw judge. Thedirector or anadministrativelaw judgemay issue
a subpoena compelling witness testimony and the production of records.

Loan Originator Requirements. All documents related to afinal loan agreement must be
provided to the borrower at least two (2) business days prior to the closing date. No blank spaces
in theloan agreement are permitted. If blank spaces exist or changesto loan terms are made during
closing, an additional two (2) business days shall be required to allow the borrower timeto rescind
the agreement. If the transaction involvesresidential real property, earnest money paid to the seller
will not be refunded unless the seller knew that a loan document contained a material omission,
misstatement or defect. All documents must bein plain language and no loan transaction can waive
a borrower's homestead exemption or any other right of a borrower.

If the loan is to refinance an existing residential loan, the transaction cannot include an
agreement to transfer a borrower's equity in the property or any grant by the borrower of a power of
attorney to any person.
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State Revenue

Total state revenue will increase by $1,454,400 in FY 2007-08 and by $126,400 in
FY 2008-09. Revenue components are discussed below.

Registration Fees. Thebill eliminatesthe current exemption for mortgage brokersoperating
under the authority of the FHA. The DRE isrequired to set the registration fee at an amount to cover
direct and indirect expendituresassociated with regul ating mortgage brokers. The current feeis $200
and the fiscal note estimates that the fee will be reduced to $112 in FY 2007-08. Therefore, the
addition of an estimated 9,600 mortgage brokers will generate an additional $1,075,200 in
FY 2007-08. Since registrations are valid for a three (3) years, no additional fee revenue is
anticipated until FY 2010-11. Consequently, FY 2007-08 fee revenue will be used to fund
SB 07-203 for three (3) fiscal years.

Administrative Fines. The director of the DRE may investigate any mortgage broker for
mortgage broker violations. A person violating the act is subject to an administrative fine of up to
$1,000 per violation. Any administrative fines collected will be credited to the Mortgage Broker
Licensing Cash Fund. Additionally, new prohibitions for loan originators are enforced under the
CCPA.. Civil penaltiesunder the CCPA are up to $2,000 per violation or up to $10,000 per violation
if the victim isover the age of 60. While compliance with the bill's requirementsis expected to be
high, moderatefinerevenueisexpected. However, theincreasein finerevenue cannot be quantified.

Criminal Fines. By removing the FHA exemption, more mortgage brokerswill belicensed
and subject to criminal misdemeanor penalties. Per Section 18-1.3-501, C.R.S,, the penalty for a
class 1 misdemeanor is 6 to 18 months imprisonment in a county jail, a fine of $500 to $5,000, or
both. Fine revenue not otherwise appropriated is deposited into the Fines Collection Cash Fund.
Because the courts have the discretion of incarceration or imposing a fine, the impact to state
revenue cannot be determined. However, aminimal amount of fine revenue (< $5,000 per year) is
assumed under the bill. Finally, the bill authorizes afine of not more than $5,000 against business
entities that engage in prohibited activities related to mortgage loan brokering. Fine revenue from
business entities cannot be quantified.

Department of Public Safety, Colorado Bureau of Investigation (CBI). The CBI will
receive $379,200 in FY 2007-08 and $126,400 in FY 2008-09 from mortgage brokers for criminal
history checks. Criminal history checksare $39.50 each and will be done on 9,600 mortgage brokers
in FY 2007-08 currently operating under an FHA exemption. Of the $39.50, $22.00 passesthrough
to the FBI to cross-check criminal histories against the national criminal database. The total pass
through amount to the FBI is$211,200in FY 2007-08. Theremaining $17.50isretained by the CBI
to cover background check costs, totaling $168,000 in FY 2007-08.

State Expenditures

Total state expenditures will increase by $876,174 and 7.2 FTE in FY 2007-08 and by
$642,660 and 6.6 FTE in FY 2008-09. Cost components are discussed below.
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Department of Regulatory Agencies, Division of Real Estate (DRE). Currently, the DRE
must ensure that 4,800 mortgage brokers are properly registered. By removing the FHA exemption
and requiring licensure, the fiscal note estimates that an additional 9,600 mortgage brokers will
require licensing, bringing total licensure to 14,400 mortgage brokers. The DRE will also need
personnel to investigate mortgage broker compliance with loan product offerings and consumer
disclosures. Additionally, staff will be needed to conduct revocation proceedings against brokers
who have:

* had alicense, registration, or certification revoked or suspended within the last five
(5) yearsfor fraud, material misrepresentation, theft, or breach of afiduciary duty;

*  beenenjoined within the last five (5) years from engaging in deceptive conduct related
to mortgage loan brokering; or

» engaged in mortgage brokering activities prohibited by the bill.

Department of Law legal services will be needed to assist in rule promulgation and to
represent the DRE in administrative disciplinary proceedings against mortgage brokers. Legal
servicesare billed at arate of $67.77 per hour. Total lega service hours needed in FY 2007-08 are
estimated at 1,750 hours due to inherent delays in administrative actions in the first year.
FY 2008-09 legal services are estimated to increase to 3,450 hours.

Finally, computer programming modifications will need to be made to the existing system
to establish new featuresto track different type of revocations, suspensions, and disciplinary actions,
ensure that registrants and licensees have errors and omissions coverage, monitor hearings and
outcomes, and make certain information accessible to the public. Table 1 summarizes DRE
expenditures under HB 07-1322.

Table 1. Division of Real Estate Expenditures Under SB07-203.

Cost Components FY 2007-08 FY 2008-09
Personal Services $104,618 $128,737

FTE 25 3.0
Operating Expenses and Capital Outlay 7,260 4,505
Information Technology 101,490
Miscellaneous Legal 118,598 233,807
Total - Mortgage Broker Cash Fund $331,966 $367,049

Department of Law. The bill also adds prohibitions for |oan originators punishable under the
CCPA. Consequently, the Department of Law will require 2.0 FTE investigators and 1.0 FTE
attorney to investigate and prosecute civil alegations of these new violations. Investigations and
prosecutions under the CCPA are complex and most cases require extensive pleadings, discovery,
and lengthy trials. Lease space will be needed to house new staff. Finally, miscellaneous costswill
beincurred for litigation expenses and travel costs. Table 2 lists Department of Law expenditures.
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Table 2. Department of Law Expenditures Under SB0O7-203.

Cost Components FY 2007-08 FY 2008-09
Personal Services $220,472 $220,472

FTE 3.0 3.0
Operating Expenses and Capital Outlay 10,510 7,505
Lease Space 8,250 8,250
Miscellaneous 7,688 7,688
Total - General Fund $246,920 $243,915

Department of Public Safety, CBI. For FY 2007-08, the CBI, requires $86,088 and 1.7 FTE
for criminal history checks. The CBI will need staff to process and maintain fingerprint records,
search Colorado databases for applicant criminal history, and submit fingerprints to the FBI.
In FY 2007-08, the number of background checksis estimated at 9,600. Since most background
checkswill occur during thefirst year of the program, the CBI will not require additiona staff in FY
2008-009.

Department of Personnel and Administration (DPA). The bill may increase the number of
administrative hearingsinthe DPA, Officeof Administrative Courtsfor licensedenial or disciplinary
actions against mortgage brokers. However, this bill alone does not generate the need for more
administrative law judges. Should a number of bills pass this session and significantly impact the
DPA, it is assumed that any additional resources will be addressed through the annual budget
process.

Judicial Branch. Because the bill increases the number of persons subject to the Mortgage
Broker Registration Act and expands violations to include penalties under the CCPA, the number
of civil casefilings may increase. However, the caseload cannot be quantified at thistime.

Expenditures Not Included

Pursuant to a Joint Budget Committee policy, funding for the items noted below will not be
included in fiscal note expenditure estimates. However, indirect costs are cal cul ated for the purpose
of identifying the "per applicant” cost of anew or revised fee to reflect the total direct and indirect
costs required to support a particular program.

» group hedlth, life and dental insurance » short-term disability
e inflationindices * leased space
e amortization equalization disbursements e indirect costs

» supplemental amortization equalization disbursements
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Local Government I mpact

Civil and Criminal Enforcement. The bill may increase civil and criminal enforcement
responsibilities for district attorneys under the CCPA. Loca governments are responsible for
funding the majority of the costs associated with district attorney offices. However, since civil and
criminal cases will be spread out among numerous district attorney offices, costs to local
governments are expected to be minimal.

Criminal Penalties. The penalty for a class 1 misdemeanor is six (6) to 18 months
imprisonment in a county jail, a fine of $500 to $5,000, or both. Because the courts have the
discretion of incarceration or imposing afine, the impact at the local level cannot be determined.
The cost to house an offender in county jails varies from $45 to $50 per day in smaller rural jailsto
$62 to $65 per day for larger Denver-metro area jails. For the current fiscal year, the state
reimburses county jails a daily rate of $48.96 to house state inmates. It is assumed that the impact
of this new misdemeanor will be minimal and will not create the need for additional county jail
Space.

State Appropriations
The fiscal note indicates the following department appropriations for FY 2007-08:

Regulatory Agencies $331,966 Tota and 2.5 FTE
331,966 Cash Funds-Mortgage Broker Cash Fund*

Law $365,518 Total and 3.0 FTE
246,920 General Fund
118,598 Cash Funds Exempt Transfer from DORA

Public Safety $297,288 Tota and 1.7 FTE
86,088 Cash Funds
211,200 Cash Funds Exempt Pass Through to FBI

Departments Contacted

Regulatory Agencies Public Safety Law
Personnel and Administration District Attorneys



