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TITLE: CONCERNING ADDITIONAL REQUIREMENTS APPLICABLE TO THE
ADJUDICATION OF A RECREATIONAL IN-CHANNEL DIVERSION.

Fiscal | mpact Summary FY 2005/2006 FY 2006/2007
State Revenues
General Fund
State Expenditures
General Fund
FTE Position Change 0.0FTE 0.0FTE

Other State Impact: None

Effective Date: Upon signature of the Governor.

Appropriation Summary for FY 2005/2006: None
[ —
L ocal Government Impact: Limits the use of local government recreational in-channd diversions.

Summary of Legidation

Thishill requiresthe Colorado Water Conservation Board, in making a determination on an
application for arecreationa in-channel diversion (RICD), to consider and make written findings on
whether the diversion will affect future upstream water storage and water development projects.
Such considerations are not required in current law.

The bill specifies that water diverted for a RICD shall be deemed wasted and not placed to
beneficial use, unless at the time of diversion, at least ten kayakers are using the water diverted
toward the control structurefor kayaking purposes. Thehill requiresthisminimum level of kayaking
use for the owner of aRICD to make and continue to make a call on theriver.

The bill definesa"control structure” used for RICDs and requiresthe structureto be ableto
physically control 100 percent of the water before the owner of such a diversion can place acall on
the river. The hill specifies that concentration of river flow by a structure does not, by itself,
constitute control of water for a RICD. The hill also requires such a diversion to be accomplished
with the use of a control structure.
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The bill defines a RICD as the minimum stream flow asiit is diverted, captured, controlled,
and put to beneficial use between specific points defined by physical control structures by a local
government for recreational in-channel usein and on the water. The bill specifies that "recreational
in-channel use" includes kayaking, but does not include inner-tubing, swimming, fishing, boating,
rafting, or other water-related recreational uses.

Background

During the 2001 legidative session, the General Assembly passed SB01-216 which, among
other things, required the Colorado Water Conservation Board (CWCB) to conduct public hearings
for each application for water rights for the adjudication of a recreational in-channel diversion. In
evaluating each application, that bill required the CWCB to consider whether the:

* adjudication and administration of recreational in-channel diversion would impair the
ability of Colorado to fully develop and place to consumptive beneficial use its compact
requirement;

» diversion can be placed to beneficial use considering the ownership of adjacent lands;

* in-channel diversion would promote maximum utilization of water in the state;

» in-channel diversion can be exercised without material injury to the vested water rights
or decreed conditional water rights of others; and

» what isthe appropriate reach of stream required for the intended use.

State | mpact

Department of Natural Resources. This bill requires the CWCB, in evaluating each
application for water rightsfor the adjudication of aRICD, to also consider whether adjudication and
administration of RICD would affect development of future upstream water storage and water
development projects. Adding this required criteria for evaluating applications may significantly
complicate the public hearings which the CWCB is required to conduct. It isanticipated, however,
that any additional time costs incurred by the CWCB may be absorbed within existing budgetary
resources.

Local Government I mpact

To date, there have been 12 RICD claims by municipalities and counties in the state of
Colorado. This bill potentially limits the ability of local governments that have invested in
recreationa facilities from taking advantage of their RICD inthreeways. First, requiringthe CWCB
andtheWater Court to consider theimpact of aRICD on any potential future upstreamwater storage
or water development project, in addition to the existing five criteria, places the ability of the local
government to utilizethat RICD at greater risk. Second, narrowing the definition of "beneficial use"
to require that at least ten kayakers are using the water at the time of diversion as a method of
demonstrating such "beneficial use" increases the risk further. Third, narrowing the definition of
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"recreational in-channel use" to include only kayaking eliminates all other recreation uses and may
limit some such diversions by local governments.  Asaresult, local governmentsthat have invested
in recreational facilities based on in-channel diversions may not be able to realize a return on their
investment.

State Appropriations

No new state appropriations will be required in FY 2005-06.

Departments Contacted

Judicid Local Affairs Natural Resources



