Attachment G

| am Gabriel Sampayo, | just turned 15 and { am in 9" grade.

In school back in November, they had us go into the computer lab and told us we had to
complete a survey. They said if we didn’t do the survey our grade would be

affected. One teacher said we would fail the class. The survey was very long and
asked a lot of personal questions about why [ do what | do; whether 1 am a conservative
" or liberal; what sort of people | like to hang out with, how | make decisions; whether
based on religious, political or family influences... and ... (hand out survey). How social |
am... ‘

The next day this was on the board (hand out photo) They posted the names of the kids
who had not yet completed the survey and threatened their class grade.

| was uncomfortable with being treated like this. It was strange to do a survey that asked
me all about myself and my feelings towards myself and others. This survey did not sit
right with me at the time, so | decided not to take it seriously. [ feel that the school
threatening my grade and my overall GPA was abuse of power on their part and these
questions were not entirely about my college education.

We had just finished iearning about the Bill of Rights in Civics class when we were given
this survey. We are supposed to be free from searches without due process, filling out a
survey like that is a search into my private life and my private thoughts. | don’t feelitis
fair that my school can threaten me with failing an academic class — a grade that wifl go
on my permanent record and affect my ability to get into college, just because | choose
to keep my personal thoughts private.

What good are rights if | am not allowed to exercise them without getting punished?

A few weeks ago in Engineering class we were asked to complete another survey: it
was all personal information and supposed to help kids in dating to find a compatible
partner. They said it was a fundraiser for the school. | have a copy of it here.

The following week we had to do another Naviance survey, we were shuffled into the
computer lab and sat down in front of the computers and instructed to log in and
complete a college survey.

We are typically not given choices to not do these surveys, we are simply expected to
comply. My mom had told the school she did not want me fo do surveys like this but
they gave them to me anyway.

On the fall ACT aspire test there was an English writing prompt that asked: “How is resisting
conformity valuable and... analyze give examples and supporting argument.”

Questions like this on mandatory assessments are a fishing expedition into my thoughts
about politics and faith. I am expected to reveal private information. What are they going to
do with that information?

According to this letter from the US Dep of Ed to our Commissioner they are not allowed to
ask these sorts of questions on state mandated tests.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF ELEMENTARY AND SECONDARY EDUCATION

0CT 03 2018

The Honorable Robeit K. Hammond
Commissioner of Education

State Department of Education

201 E. Colfax Avenne, Suite 500

Denver, CO 80203-1799

Dcar"Comn..lissioner Hammond:

‘This letteris in responseto your August 19, 2014 Tetter to U.S. Department of Education (ED) Secretary
Arne Durncan regarding variotis inquires that have arisen in Colorado regarding the réquireiments for
State assessments under the Elementary and Secoridaty Education Act of 1965 (ESEA) and,
concomitantly, ESEA:flexibility. "Your letter was teferred to me for Tesponse, and ] am pleased to
fespond ori'belialf of Secretary Dutican.
Before I tespond to your. five specific'questions; please let me empha"siZe thie impottance of the
assessment requirements ifrthe ESEA. A highs quahty, annual:statewide assessment system is essential
to provide ¢ritical itiformation regarding studetit achlevement to parerits; teachers, prinéipals; and
admmlstrators at a]llevels When that system 1s a11 gned wnh the acadennc content and achlevemcnt
allgmng mstructmn to the academlc needs of: students 1dent1ﬁed by the assessment system A hlgh-
quahty, annual system provides-information on gl tstudents so-that educators-can improve- educational
oufcomes, close: Achi¢vément gaps aniong subgroups of histofically unidersetved studeits, increase
equity; anid improve instruction,

Below, 1 have responded to each question, providing the statutery, and reoulatory citations, as applicable,
and noting any differences between the statutory and regulatory requirements of the ESEA and BESEA
flexibility.

1. What aréthe Fedetal requirerents regarding the frequency, grade levels, and content areas of State
assessments? Can-ED. provide an: outline of the requirements in section 111 1(b)(3) and any
dlfferences ufider ESEA flexibility?

ESEA section 1111(b)(3) (20 U.S:G. § 6311(b)(3)) requires a State- educatlonal agency (SEA) that
receives funds under Title I, Part A of the ESEA to 1mplcment in-each local educational ‘agency (LEA)
in the State a set of high-quality, yearly academic assessments that includes, &t & minimuim, assessments
in mathematics, reading or language arts, and science. Wlth respect to readmg/language arts-and
mathematics, the assessments must be administered in each of grades 3 through 8 and not less than once
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in gtades 10 through 12. With respect to scxence, the assessments must be administéred not less than
once dufing grades3 through $,.grades 6 through 9, and grades 10 through 12.

Under ESEA section 111 1(1)(3)(C) (_2_0 US.C.§ 6311(H)(3)(0)) and 34 C.F:R, § 200:2; the State
i_issessments must —

@

Be the same academic assessments used to'measure the achievement of all children (§

1111(b)(3)(C)(1) § 200.2(5)(1);

Be designied to be,valid'and accessible for use by the widest possible range of students, mcludmg
studerits with disabilities anid English Leartiers (§ 200 206)2):

Be'aligned witli thie Stafe’s challeriging. académic content ard achiévement standards and provide

" coherent information abotit student attamment of the standards (§ 111 1(b)(3)(0)(n) §

200.2(6)(3));

Be used for purposes for which they are vahd and reliable and be consistent with. relevant

nationally recognized professional and technical standards (§ | 111(b)(3)(C)(1n) § 200: 2(b)(4))
-Be supported by cwdence from the test: pubhsher or other relevant sources that the assessment

~~~~~~

200; 20)5).

Involve I’Illﬂtlple up-to-date measures of student academic achievement, moludlng measures that -
assess higher<order thmkmg skillsand understandmg, which may include single:or.multiple
question formats that range in co gmtlve complex1ty within a;single assessment and multiple
assessments Wlthm 2 sub_]ect ared (§ 111 I(b)(3)(C)(v1), § 200 2(b)(7)),

dlsablifﬁes who must be prov:ded reasonable accommodanons, and. Enghsh Leamers who must
be assessed in a valid-and reliable. arner and provided réasonablé accomimodations including,
to the extent practicable, assessments in the language and fortn most Tikely-to yleld accurate:data
on what those¢ students know and cah do inacademic, coniterit aréas until they have achieved
proﬁcnency id Enghsh (§ 111 1(b)(3)(C)(1x) §§200. 2(b)(9) 200: 6);

Assess English Learners who have been in-schools in the United States for three or more
consecutive years-in English on the feadin g/language art§ dssessments, except that, on a case-by-
case-basis, an LEA may assess those studerits in their native language for notamore than two
additional years (§ 1111(b)(3)(C)(x)),

Produce individual stiidesit intéfprétive, descriptive,-and diagmostic reports that allow parents,
teachers; and pnnc1pals to undérstand and address the specific acadernic needs of students (§
TIHB)EHC)(i); § 200:2(b)(11)); '

E_r;gble results to be d;saggregaied withifi each State, LEA,.and school by gender; by each major
racial.and ethnic. group, by English proﬁmency status by :mlgrant status, by students with
disabilities as ompared to nondisabléd gtudénts, and by econornically dlsadvantaged students
compared to students-who are not economlcally dlsadvantaged (§ 111 1(b)(3)(C)(x111) §
2002(b)(10));

Be consistent with widely accepted professional testing standards, objectively measure academiic
achievement, knowledge, and skills, but do not measure personal or family beliefs or attitudes (§
1111®)(3)(C)(xiv); § 200: 2(b)(8)); and

Enable the production of itemized scoré analyses (§ 1111(b)(3)(C)(xv) § 200.2(b)(12)).

For each grade and subject assessed, a State’s academic assessmienit system must —

‘Address the depth and breadth of the State’s academic content standards;
Be valid, reliable, and of high technical quality;
Express studént results in terms of the State’s academic achiévement standards; and
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o. Be'designed to;provide a coherent system across grades and subjects. 34 C.F.R. § 200.3(a).

Undér ESEA: ﬂexlblhty_ these reqmrements have not been waived. ‘They miist, however; be interpreted
.m the context ofa hlgh' uality assessment as, deﬁned under ESE‘ \ --ﬂex1b1hty A-“high-quality
; ‘ai-as8esst valid; relidble, and fair foritsintended
; 11 .knowledge and skllls agamst college~ and career-ready standardsiin
'readmg/language arts.and mathefatics:in a’ way: that —
o Coversthe full fange : of: fHose standards , inéluding standards against.-which student achievement
hias. trad1t1onally been difficult to measure;
o As appropnate, ellclts gomplex student demonstratlons or apphcatlons of knowledgc and sk1lls,
5 Provide
mcludlng fot- hlgh— and low-achlevmg students prowdcs an accurate imeasure of student growth
overa full academic year-or-course;
¢  Pioduées stiident achi¢vément data and studént growth datithat can beuséd to deterinine
whethet individual students:are ‘college: and career ready or on'track to being colle ge.and career

As esses all students, inchiding English Leamers and studénts with disabilities; provides for
dlternate assessmerits based on grade-level. academic achievement:standardsor alfernate
assessments based on altetnate académic achievernent standards for shidents with the most
51gn1ﬁcant Cognitive dlsablhtles and

o Produces data, mcludmg student achievement data and student growth data, thatcan be used to
3 ol effectiveness for purposes-of accountablhty under Title I;
ninations of individual pnnclpal and teacher effectiveiiess for purposes of evaluation;
detenmnatlons of principal and teacher: professmna.l development and support needs; and
teachirig; léafring, and; program Jmprovement

2. Do States-have to administer the'same ‘general assessment to-all students? If 50, are there exceptions
to, this requirenient? If there afe-exceptions, What thresholds fust be met to be in compliance with
Féderal law and regulatmns (e 8., tO efisiire comparablhty across. multlple assessments)‘? Has any
State.-been successful in meeting these thresholds‘? Can ED provide an-outline of the requirements in
section 1111(b)(5) and 4y differences under ESEA flexibility?

ESEA section 1111(1)(3)(C)(i) redquires: State assessmerits to “be: the same: academxc asséssments used 1o
measure the achievement of 4/ children (emphasm added).” So, with.certain limited exceptions '
described below, the assessinients an SEA develdps must be the sathe for all students in thie-State. An
SEA may not assess only a sample of students, even if that sample is. representatlve of students:in-each
LEA or the Staté as a whole.

the auth: ,nty in the Title T regulatmns foran SEA to adopt alternate acaderniic achzevemeut standards and
alternate assessments aligned with those standards; for students with the most significant cognitive
disabilities. See 34 C.F.R. §§ 200, 1(d), 200. 6(a)(2)(11)(B) These: standards and a$séssmefits-apply to a
very small mmlber of students w1th dlsabllltles who even Wlth the very best mstructxon are not likely to’

ESEA section 1111(b)(5) (20 U, S .C. § 6311(b)(5)) is another excéption. It applies only in a State that
prov1des evidence, satisfactory to the Secretary, that neither the SEA nor any other State government
entity has sufficient authority under State law 10. adopt standards and assessmerits that would be
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apphcable to-all students enrolled ini public schoolsin the State. In this case, the SEA may meet the \ Q

Tequirements of ESEA section 1111(b)(3) by adoptlng academic standards and assessments'on a
istatewide basis, and limiting their apphcablhty to studerits served under Title I,-or adopting and
inipleimenting pohmes that ehsure the'¢ach Title I LEA in the State: adopts acadennc contefit and
achievement. standards and ahgned assessments that meet-all.of the reqmrements dn section 1111(b)(3)
and corresponiding. regulatlons and-apply to-all; students in the LEA. Only lowa and Nebraska qualified
for this exception. Itis my understandmg that Iowa met the requirements of section 111 1(b)(3) because
eéach of its LEAs iadmnustcred the Towa Test, of: Basnc Skills anid adopted the staridards-on which if was
based; thereby effectlvely GIViliZ Iowa'a statewide.assessent systéin. Nebraska tried for a humber of
years to.implement asystem: of standards and assessments, developed by individual LEAs but was never
.| able to demonstrate comparab]e te¢hinical-quality-and eqifivalence across LEAs; Nebraska’s legislatime
now requlrcs statcvmde -assessments.

ESEA section 1111(b)(5) has:no counterpart under ESEA ﬂex:blhty, no SEA that has réceived ESEA
flexibility is prohlblted under State law from ad0ptmg a single statewide assessment system that applies
to all studehts in the State. In other words each SEA that Ligs recewed ESEA: flex1bi11ty has 1nd1cated it
has authonty under State Taw to- adOpt a smglc statéwide assessment system that. applies to all studentsin
the State.

To my knowledge, ED has only approved one State — Utah — to administer multiple assessments.
Specifically; Utah was approved fo permit-ts LEAS to admnnster either Utah’s statewide assessments or
the Utah Local Adaptwe Assessments (ULAAsS). Through arigorons peer review process spanning
more than thige years, Utah was able to demonstiate that the ULAAS riet all ESEA tequiterents,
mcludmg that the ULAAs measured the foll depth and breadth of Utah’s content standards, were aligned
with those standards, were valid, reliable, and of high technical quality, and produced comparable results
to Utah’s statewidé assessments. Slgmﬁcantly, by: double testing students in select. LEAs, Utah was able
to provide evidence demonstratmg that the ULAAs were.comparable’ to its statewide assessments in
their cofitent coverage, difficulty, and quahty Usmg an: equI-percentxle methodology, Utah was also
able to demonstrate through the peer review process that the achievement levels:on the ULAAs
sufficient]ly matched those on the statewide assessments. To my Knowledge, Utah is rio longer
administering the ULAAs,

3. Can a combination of State and local measures be used within g State’s assessment and/or
accountability syste? If so, under what condltlons can that 6ceur? Also, can local measires
supplant State measures (i.e., can a district use a local assessment to replace the State assessment in
some.or all Federally reqmred grades and subjects)‘? Can ED provide an-ovéerviewof 34 CF.R. §
200:3(b) and any differences under ESEA ﬂex1b1hty‘7

To receive Title I, Part A funds, an SEA must dcvelop and 1mplement a set of high-quality, yearly
academic dssessments that ificlude; at a mininim, assessments in reading/langnage arts, ‘matheniatics,
and science that will be used as the. primary means ‘of determmmg the yearly perfbnnance of the State ~
and each LEA and schodl in. enabhng all children to meet the Siate’s dcademic. achievement standards,
See ESEA séction 111 1(b)(3)(A) As described below the regulauons that 1mp1cment this requirement
afford an SEA some ﬂex1b1hty in using a combination of State and lgcal assessments in its statewide
system. Importantly, it is the SEA that must atticulate whether arid how it will include such flexibility in
its statewide system; an LEA may not adopt alternative assessments on its own without those
assessments being authorized under the statewide system. ED will submit the SEA’s syster for peer
review to ensure that it meets the regulatory requiréments. See ESEA section 111 1(e).

O

O
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34 CFR. § 200: 3(b) permxts an SEA to include a comibination of State and local assessments
assessment'system. In doing so, the SEA must. demonstrate that the system has a rational and coherent
desigi that—

® Identlﬁes the assessments to be used;

o Indlcates the~relat1ve con'tnbutlon of each aSsessment towards ensurmg alignment with the

o Prov1des mformatlon regarding the progress of students relative to the State”s academxc
standards iri 6rdér to: mform instruction.

Uﬁder"34 C F R '§' 200 3(C), a‘ﬁ SEA that inélu'des local a‘sSeSsment's in its 'State 's“ystehi mu'st —

Demonstrate that all _lecal assessments arc. (1) equivalent {o one another and to the State
assessineits in their catitent coverage, dlfﬁculty, and quality; (2) Have comparable validity and
rehablhty with: respect: to'student subgroups; and (3) provide unbiased, rational, 4nd consistent
_ detériinations of the arinual progress: of schools and LEAs in the State;

o Reviewand approveeach local assessnietit! 16 ensure that it fneets or exceeéds the State’s

“technieal critefia;and

o Beabletoaggregate, with confidence, data from local assessments to deterxmne whether the

' State hias made AYP.

In developing its statewide assessinent systen), an SEA may rely éxclusively on local assessthents only
if the SEA ‘meets the’ requirements of ESEA. section 11 ll(b)(S) — i.e., it does not Have State authority
to require all students to take the samé statewide assessments. 34 C.F. R § 200.3(d).

However.an-SEA. designs ils statewidé assessment system, the assessments that comprise the system

miust incliide all: $tud hin‘the Stzte-or LEA, a8 applrcable, incloding students’ ‘with disabilities anid

English Leamers An'SEA 17 ay not ‘have one set of assessments for1nost studerits anda separate set; for

example, for-stiidents with d; bilitiés (with the exceptmn of alterhate assessimetits authotized nder 34

CER § 200. 6(a)(2)) or Enghsh?Leamers (wﬂh the exception of. native language assessments alighied
with thie Sfate’s academic.content and achievémeént. staridards).

4. What are the consequences if'a State or- district:fails to adhere to the Federal assessment
requlrements'? In addition to Title I funds, what additional funds are at risk (e.g., Title 11, IDEA,
etc.)? Has any State-ever tiad its Federal finds withheld iri part or whole due to fallure to adhereto
the Fedéral reqmrements?

If an SEA fails to comply with the-assessment requirements in either ESEA or ESEA: ﬂexnbﬂlty, ED has
a tange-of enforcemerit actions it can take, These in¢lude- sending a letter to the SEA réquesting that it
come into’ comphance, increasing’ monitoring, placmg a condition on the SEA’s Title I, Part A grant
award or its ESEA flexibility request, placing the SEA on high-risk status (34 C.F.R. § 80.12), issuing &
cease and de51st order (GEPA section 456 (20 U.S.C. § 1234e)), entéfing ifto a comphance agreement
with the SEA to secure compliance (GEPA 457 (20 U.S.C. § 1234f)), withholding all or a portion of the
SEA’s Title I, Part A adrninistrativé furids (ESEA-section 1111(g)(2) (20 U.S.C. § 631 1(;,)(2))) and
suSpendmg, and then mﬂ1holdmg, all or-a portion. of the State’s Title I, Part A programmatic funds
(GEPA section 455 (20 US.C. § 1234d)). An SEA has similar enforcement actions available to it with
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Tespect to noncompliarice by an LEA, including withholding an LEA’s Title I, Part A funds. See, e.g., O
GEPA section 440 (20 USLC. § 1232c(b))

The specific enforcement action ED would take would depend on the severity of non-comphance For
exampie, if an'SEA has developed astatewide asséssment system but that system is:not approvable
because:it fail§ to meet all statutory-and regulatoryfr‘eqmrements, ED might ¢ondition the SEA’s Title 1,
Part-A grant award, place the SEA<on h1gh~nsk status, enter into a comphance agreeinent, or withhold
State admiinisfrative funds. ED has, in fact, withheld Trtle L, Part A administrative funds:under ESEA
-section 111 (g) 200. 5.G. §:6 11 (g)) from a riamnbet-of States fo failure to comply with thie assessierit
requirements in ESEA secfion 1111(b)(3) On the.oiherhand, if an SEA.or' LEA refiises to implement
anh ‘asséssment systerii that meets the statitory and tegulatory requirements,-ED might seek to withhold
programmatm fiinds from the: State and. expect; the SEA to withhold from the LEA. So; :cleaily, ifan
SEA orLEA falls 1o comply with the assessiént réquirements in ¢ither the ESEA or ESEA flexibility, it
could place its Title [, Part Afurdsn ]eOpardy In addition; the-SEA of LEA ¢ould. find itself out of
compliance with a wide range of-additional Feéderal programs thattely on Statewide assessment results,
putting additional funds:at risk, These: addmonal ‘prograins inelude those targeting students most at'risk,
mcIudmg, butnot fimited to: the School Im_provement Grants. (SIG) progra; ESEA Title: I Part B of
the Ind1v1duals with Disabxlltles Edugation Act IDEA); progfams for rural 5¢hools under ESEA Title
VI migrant education urider ESEA" Title 1, Part:C;'and programs focused-on professional developmerit
and other supports for teachers, such as'ESEA Title II.

Please note that an LEA may not avoid admiinistering the Stafe assessments requrred under ESEA

section 1111(B)(3) by declining 1o accept Title 1, Paft A funds. As'noted above, thé assessinent

requirements are: State-level: requlrements that apply 10 any SEA that. -accepts Title 1, Part A funds. That

SEA must then administer ifs assessments statewide — includinigto students in LEAs that do not O
pammpate in Title 1.

5. On page 7 of a document dealing with the Secretary’s waiver authority with.respect to provisions of Title
I, Part Asof the ESEA prepared by the: Congressional Reséarch S¢rvice (CRS). (June 28, 2011); CRS
suggests that the Secretary has the authority to waive prov151ons of'the assessment portion of the
Title I.statute under cérfain circunistances, Does ED agree with this inferpretation? If so, please let
us kiiow under what conditions the Secretary would efitertaini a waiver of the state assessment
provisions.

ESEA section'9401 (20 U.S.C. § 786 l) authorizes the Secretary to waive most statutory -and regulatory
requirements.of the ESEA,; with-certain- excephons disted in the statute, See ESEA section 9401(c). The
exceptions do.not include the standards and assessment requrrements in ESEA section 1111.
Accordmgly, the Sécretary has authonty to grant an SEA a waivér of one or more of those requirements.
The Secretary may not- grant such a waiver to an LEA, however, because the standards and assessment
réquiréments are State-level requirements. In decldmg whethiér 10 grant a waiver, the Secretafy must
determme that the walver would increase the quahty of mstructlon for students and i improve their
accountabﬂny under Tltle T'of the ESEA arid ESEA ﬂexlblhty, the Secretary would llkcly not hghﬂy
waive such core requirements absent compelling reasons that their waiver would benefit students.
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Please do fiot hesitate to contact me if you need additional information of. clarification, Thank you for
your-continued committent to etihancing education for all of Colofado’s students.

Sincerely;

Deborah S. Délisle
Assistant Secretary



