Attachment D

SRNEYS AT LAW

MEMORANDUM
TO: Connect for Health Colorado
FROM: Mark Grueskin: Megan Downiing
DATE: February 18,2014
RE: Performance Audits of Connect for Health Colorado

‘You: have asked s to réview the existing legal authority: for state-¢onducted performance:
audits of Cotinget for Health Colorado (*CHC"), the state éxchange uharged with implementing
‘the Affordable Care Act in this state. We have doneso and conclude that, given Colorado law's
clear delegation of such authority to a federal review, as well as the-existing but Himited audit:
capacity regarding CHC thatis vested in the Audit Committes rather than the State Auditor, the
State Auditor simply lacks any legislative mandate to-conduet-such an audit.

As you know, CHC {snot & state-agency under state-faw: Instead, itis: categorized asa
matter of law ‘as an "instrurentality of the state.” C.R.S. § 10-’»’2—104 For purposes of the state
audit statute, instrumentalities of the state fill under the broader fubric of "speeial purpose

~auttiority.” C.R.S. § 24-77-102(1 S5)a). The Auditor's statute expressly exempts certain state

entities from her-authorily to conduct performance audits, inchiding instrumentalifies of the State

wch as CHC. Specaﬁcally, the State Auditor is preciudcd fromi conducting a performance audit
[a]ny special purpose authority orstate entity where the authority’s or eitity’s actions

are subject to a performance audit, or such similar audit, by the federal government.”

C R S §’? -3- IOJ(J)(b)(f{II) (emp!msls added) In order for thzs excmptlon o be etfectwe ‘a

Weunderstand that CHC is required (o undetgo a series of federal reviews for{inance,
technology, performance and financial sustainability.  Further, you have indicated that updated
documentation ofthese audits have been. requested and will be delivered to the State Auditor on
recmpt Fmaily, yc)u havc staied thdt ihe federal Teview of CI {C W1li be an engomg exercise: and

The Genetal A%“;Lmbly has reserved to-the Audit Committee certain Jimited audit
authority in connection with CHC. "All moneys received by the board for the exchange are
subject to audit by the legislative audit committee. The board shall, -report all moneys received
forthe exchange to the Ieglsiatwe audit commitiee.” CR.S. § 10-22-105(4)(b). Thus, the
General Assembly built inan additional level of accotintability that is specific'to CHC, but did so-
in the-context of a finaneial — rather than a performance — audit, There has béen no suggestion

that thc Audit Committee is-incapable or unwilling to engage in this exercise

Please contact us if you Have any question abowt this memerandun.
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