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Jason Crow, Esq.

DATE: February 16, 2012
RE: House Bill 1280- Legal Summary
Bill Summary

Colorado House Bill 12-1280 authorizes the Colorado Lottery Commission to introduce video-
lottery terminals (VLTs) at up to three Colorado locations. Under established principles of Colorado law,
“games of chance” are a lottery while “games of skill” are gambling, regardless of the type of game. The
Colorado Attorney General’s Office has considered this specific issue and determined that VLTs are a
form of lottery and not limited gaming,

Colorado Attorney General Opinions

1) Colorado Attorney General Formal Opinion 93-5 provides that “games of chance” are not
restricted by the Colorado Limited Gaming Act. Attorney General Gale Norton concluded that
games of chance, such as slots, are lottery games while games of skill, such as poker, are controlled
by the Colorado Limited Gaming Act.

2) 1994 Informal Attorney General Opinion confirmed that Video Lottery Terminals are a lottery
that can be authorized by the Colorado Lottery Commission (attached as Exhibit A). The
Opinion’s legal conclusion is unambiguous:

a) Question: “Whether the Colorado Lottery Commission may establish video lottery terminals
under its authority to create new lottery games?”

b) Conclusion: “Yes. The Colorado Lottery Commission may establish new games such as
video lottery terminals... .” (emphasis added).

3) 1999 Attorney General Interoffice Memorandum to Attorney General Ken Salazar again
confirmed the office’s prior determinations (attached as Exhibit B). As with the previous opinions,
the legal conclusion is clear: “I conclude that the finding that the General Assembly may direct the
State Lottery Division to use video lottery terminals for lottery games is correct.” (emphasis added).
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Supreme Court and Constitutional Guidance

1) The Colorado Supreme Court has concluded that games of chance are a lottery. The
Colorado Supreme Court has consistently held that an activity is a “lottery” whenever three
essential elements are present: consideration, prize, and chance. The type of activity is
immaterial. (In re Interrogatories of the Governor Regarding the Sweepstakes Races Act, 196
Colo. 353 (1978)). Thus, VLTs qualify as a type of lottery game under established Colorado
Supreme Court precedent.

2) The General Assembly has exclusive authority to expand “lottery” games under the
Colorado Constitution; the Colorado Limited Gaming Act did not restrict or preempt that
Authority.

a) The General Assembly has exclusive authority to expand Lottery. The Colorado
Constitution grants exclusive authority to the General Assembly to expand and regulate
state lotteries. (Colorado Constitution, Art. XVIIL, Section 2(1)).

b) The General Assembly has delegated this authority to the Lottery
Division/Commission. The General Assembly has delegated the authority to expand and
regulate state-supervised lotteries to the state Lottery Division and the Colorado Lottery
Commission. (C.R.S. 24-35-201, et. seq.).

¢) The Limited Gaming Act does not restrict, preempt (or even mention) Lottery. The
Colorado Limited Gaming Act restricts “limited gaming” activities but does not preempt
or restrict the general assembly’s authority to expand state-supervised lottery games.
(Const. Art. XVIII, Section 9(3)). The Limited Gaming Act does not even cite or
reference the constitutional provisions authorizing Lottery. As the Attorney General’s
office determined, if the Limited Gaming Act was intended to limit Lottery, it could have
amended the Lottery provisions.

Conclusion

VLTs are a lottery based on the fact that they are a game of chance. Lottery commissions in
states such as Delaware, West Virginia, Rhode Island, South Dakota and Maryland operate VLTs. In
Colorado, the law is clear that such games of chance qualify as a lottery and the Attorney General’s
Office has held that VLTs are a lottery not subject to the Colorado Limited Gaming Act. Any reading of
the Limited Gaming Act to the contrary simply does not comport with Attorney General Opinions on the
matter or established Colorado Supreme Court precendent.
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April 19, 1999 -

INTRAOFFICE MEMORANDUM

TO: Ken Salazar
Altorney General

FROM: Maurice Knalzer /YY)
Deputy Atterney General

RE:  Video Lottery Terminals

1 haveteviewed the informal opinien regerding video lottery terminals which was
1gsued on Dacember 4, 1994. I conclude that tha finding that the General Assembly may
direct the State Lotiery Division to use video lottery terminals for lottery games s correct.
Colo, Const. art, XV, § 2(7) authorized the General Assembly to establish a state-
supervised lottery, “any provision of this constitution to the contrary natwithstanding.”
(emphasls added). Nothing in the State Constitution, Including the Limited Gaming
Amendment, Colo, Const. art, XVITI, § 9, restricts this power. If the proponents of the
Limited Gaming Amendment had Intended to limit this power, they could have amended
§ 2(7) or added specificlanguage ta § 9. '

In sddition, § 2(7) and § {9) address different types of gambling conducted by
different types of entities. Section 2(7) gives the General Assembly broad authority to defines
state-sponsorsd fostery games, including the types of pames and the places where the games
may be conducted by the State. Section 9, the Limited Gaming Amendrment, addresses
gambling conducted by private interests, Private owners of gambling cesinos may conduct
only certain types of games, which are limited in wager amotints, in three jurisdictions within
Colorado.

Finally, { have reviewed the Legislative Council's analysis of the Limited Gaming
Amendment, Nothing in the analysls indicates that the propenznts intended to fimit the types
of games conducted by the State Lottery Division or the means by which the games are
condusted, '
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RE: Vidao Lotbery Tarminals

This Informal opinieon is provided in reaponde to yaoy
' ¥ecuest of Novembar 1994, oongerning the authowity of khe
Colorade lottexy Gummiaaion Co eatablish video lottery terminalse.
This opinion reflects tha legal opinion of the author and ig now
W0 be constnied ar an affloial opdmion of the Attoxnay cdeneral.

-

QURATION _
Whethsr the Colerade Labhery Commission may astablich vidao
jobkexy terminala undey ity authority to oréate new lobtexry
gamas? .
. CONQLUSION
. ¥es. The Coloradd Lottary Commission may eabablish naw

games, such ad video lobuexy tarminals, which sarisfy the
Faquiraments of § 24+38~20813) (a), C.R.9, '

BESCUSTION |

The toleorade Qonstitucion, urciole XVILY, seation 2 , makes
aertain lotteries legal in Colurado, Theos lagal “games of-

ey e
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chanda® inglude a dLate~guperviged lotbtery., AaArticla Xvryx
aection 2, of whe Colorade Conatibublen ﬁﬁauca, !

{1} The genaval assembly shall havae us poueY Lo anthoxize
lottazies for any purpose; except that the canduating of

. Buch gamas of chapoe as provided in subsections (2) and {4)
of this section ohall ba lawful on and aftey Jamary 1,
1558, and tha sonduccing wof yuate-suparvired lovtexieg
puzRuant Co subasction [7) of this sectlon shall ba dawfud
on and afkay Januarxy 3, 1881,

Artlols XVIIT, section 2, tlause 7, of the Colorado
Canguitution delegakas to the Genetral Agsambly axpress authorisy
to "antablish* che state-suparvized lottaxy mantidned in glauge
1. taxcicla XVITL, gection 2, olause 7, provides in ralevant
part: '

(7 AnK provigion of this econstivubion ke the Qontraxy
notwithetanding, the general assembly may sstablish a zhate-
puperviged logtexy. '+ » » ' '

The Conoyal Assenbly in § 24-35-20L C,R.8., ¢t. s8ag.,
astablishes a state«supurviged lottery for Colerads. s part of
the lottesy systemw, § 34-38-208 C.R.&,, autherizas tha Colorado
Lottery Commlgslon (che Commimsien) tos

(1) (2} Peomulgate rules and yegulationg govarning the esytab-
lishrmaut and operacicn of a ptats lotkeyy,,.,

{2) (=) (Petaxming) the typea of lotbtearies to be conductad,
Bur no lottsayy conductad tnday this part 2 shall ba baged
upon the yame of chance commnnlg known es binge, nowx shall
any logtery be gonducted which depends upon the oubdoma of
any atbletde contast swwept yaces wace at state licenssd deg
oF horaa txacte 1% approved by the Golerade ruolng .
comnisgaion. -

Eactlen 24-35-308 inpasen onig bwa apeclilo excaptions ke
tha Comuimsion’s aukhority.te establish new-lotteries. Thase
excaptlona, that the gama may pok he basad upen binge noy be
dependent upon the outcome of avhlavis evento, nge the enly
limicacions on the Comnisaion’s Authority vg chuoee how lotteriss
aze to ba gonducted, Adoordingly, the Commisulon i3 fres to
utilize modesn technolagy, such au video terminala, aa &

- meahaniam for bringing the sraks lottery befors the public. Sqn
T8 N Yy . 841 .24 2848
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{Coale, Ct. App. 1593), (uxpregs limfesziona aontained &
stasute tre coﬁshmad‘tn §£‘ axcluaive.ii‘ Aina

Thus, § 24-38-208(2) (a), authorizes the Conmiasion, at {vg
discration, Lo eatablish gtats lottary games whish pass a thrae
factor test, Thase khraa factors may bs restatuad as £ollowey

1} Tha game miat conabitubs z loteary.

gi nggu game muat pot be bassd on the gume qommenly known ag

3} The gane may nef bs dependent on ke owtoome of an athletic
compatition with bWwo enumarated excaptions, state Licsmnsad dog o
hOrss races upon appreval of the Racing Commigsdion,

Of the thrae Eastars which must be satisfied in detormining
whother A game may be establishad in tha scace lostery, we will
agyumy for purposss of this opindon that uily the determinazian
of what congtitutes a lottary is pxoblemntic, °

In analyzing whathey a gama is a2 lothery fox puxpobas of
Colorade law, thes Calorado Suprasg Qourt acated:

Ous' caos have egtablished that a lottary i prassny ‘whan
conaldkratdon is paid for, the opporbunity to win a prize
#werded hy chanoe. (oivution ttnd})

mﬂﬂxgﬂﬂmﬂwﬂyﬂmmmg_aﬂamm
Aok, 86A P.2d 588, 508 (1976).

‘. An inpoxtant duty of the Comndssion is ta insure the
integrity of the stabe-gupervise lottery. Haction 24~35-208 (1) {e)
atatag that ene of'the dutiey off the Comiseion shall ho:

70 uARTY On gontinuouw study and lavesvigution of tha lutteaxy
throughout the atave 'for the purposs of agcaxtalning wn
defagks in thig part 2 or in the rules and regulatinng 1wsue
undor part 2 whereby abuses In the adminiptrabion and
oparation of the lobbery or any avaslon of thls pare 2 op the
¥ules and regulations may arise or be practiscad. .. :

This sectisn uvidences the intent of the lagiuiatura chat any
prograng implemantad by the Commissicn ba macuva from "abugss in
the adminlezraeion and operation of the lottary.v  Thus, the
Commisalon must insure that any lom:arg ingricuced hy it must be
sacyra from fraud and tamparing. Zan, 784 p.2d
735 (Cola, 1983), (statutes must be eenatrucd be further Lhe inteng
of tha lagislature as evideneed by ths entire statutory echame.)
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Thus, in oxdex fox 4 game vo constitute a lotkery it must
axhibii the elemants of consideration, chanre, and prica.ge,
HGSER RN A L0 *1{1L4 ¥lr)) Amayldan Rrozdoas g o
Jho., 147 U.5. 384, a8 LBd, 633, 90K, 74 3.Ck. 993 {19583) {chexs
are thras oggentinl alementa of a lockexy, .. {3} the diskxibution
of prizes; (2)acaowding te changa) (3) fov a conaideyatlon, )

Conaldevakion ie defined ay "somothing given as racompengy)
BE paymant or yewayd® ’

¢ P44 {15700, A priza im Yaomat afiferad or
gtrivan for lu opmpecicion or in contests of change; semething
khat may ba won by ohange (as in a lotrery).® Id. st p.1b06,

The slament of chance 1l less aasily dofined. In general,
chanoa 'will be present whnra vandomness and unpredictability
dominate the game. Sse Id. at p.373. Homa level of akill nay be

vegant in 3 lottsxy; in a lottery chance iz ths
actor in khe award. In ye Inzarrouptories of Governor, at p.S598.

The Commleslon wmay swbabliah any video loktery Esyminal aw
part of the statg-supexvized lottery which filts wicthin tha
paramekers enuaciated above,
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