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VidA HAND DELIVERY

The Honorable John P. Morse
Colorado State Capitol

200 East Colfax Avenue
Senate Room 346

Denver, CO 80203

Re:  Opposition to Senate Bill 153, the “Sunshine in Litigation Act”

Senator Morse:

We are writing on behalf of Wells, Anderson & Race, LLC, to oppose Senate Bill 153
(“SB 1537), regarding the mandatory public disclosure of information relating to “public
hazards.”

L. SB 153 will impede the already-liberal civil discovery process.

The rules of civil discovery allow extraordinarily broad access to information.’
Nevertheless, the Supreme Court of the United States has been clear: pretrial discovery is “not
[a] public component([] of a civil trial.”** Indeed, “{IJiberal discovery is provided for the sole
purpose of assisting in the preparation and trial, or the settlement, of litigated disputes.”™

In fact, such information is gained “only by virtue of the trial court’s discovery
processes.” But because of this liberal access to otherwise unavailable information, discovery
“has a significant potential for abuse.” Litigants may, either “incidentally or purposefully,”
obtain information that “seriously implicate[s] privacy interests of litigants and third parties,”
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Thus, an opposing party may obtain information “that not only is irrelevant but if publicly
released could be damaging to reputation and privacy.”’

Consequently, it is necessary for the trial court to be able to lLimit public access to such
information.® SB 153 significantly limits the trial court’s ability to regulate sach abuses. The
presumption of public disclosure, subject only to a four-part test requiring clear and convincing
proof, exposes litigants to a significant risk that otherwise-private and largely deleterious
information will be made public.

Colorado courts explicitly recognize a right to privacy that imposes significant hurdles to
prevent such harmful disclosure.” When a discovery request implicates the right to privacy,
“[t]he party requesting the information must always prove” that the information is relevant.'
The party asserting the privacy right then need only show “a legitimate expectation that the
requested materials or information is confidential and will not be disclosed.”"* If the trial court
“determines that there is a legitimate expectation of privacy in the materials or information, the
requesting party must prove either that disclosure is refﬂuired to serve a compelling state interest
or that there is a compelling need for the information.”"* And, indeed, even if “the requesting
party 15 successful in proving one of these two elements, it must then also show that the
information is not available from other sources.”® F inally, “if the information is available from

other sources, the requesting party must prove that it is using the least intrusive means to obtain
the information.”'

These dictates do not appear in any rule or statute. Rather, they derive from the common-
sense notion that a litigant should not be able to use the civil discovery process to force an
opponent to reveal damaging information to the opposition, let alone the public at large. The
potential consequences of this disclosure are impossible to forecast, but it seems relatively
certain that it will expose disclosing litigants to a cascade of litigation after information is
revealed in one case. One instance of injury will damage a company’s reputation, and will make
it extremely difficult for Colorado to attract new businesses or encourage small businesses to
operate. There is “clearly” a “substantial interest in preventing this sort of abuse of [judicial]

processes,”!

Therefore, we urge the Senate to withdraw SB 153.

IL. SB 153 will have a deleterious effect on settlement negotiations and further tax an
already-overburdened judiciary.

The definition of “Public Hazard” in the bill is so broad that it covers virtually every .
product with moveable parts, like automobiles, power tools, bicycles, airplanes, machinery of
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every kind, and toys, the use of which has resulted in an accident and caused injury to a person
at some point in time. The list of such potential defendants is endless. Much of the information
disclosed by a company defendant in litigation concerning such products is proprietary
information about the product. In most cases, the parties recognize the proprietary nature of such
information and an agreement is reached to restrict access to the proprietary information. SB 153
would require judges who are overworked and understaffed to review the materials for which
protection 1s sought and conduct a hearing on the issue. A protective order could only be entered
if the court makes certain findings upon clear and convincing evidence. Our judges simply do not
have the time or resources to undertake such a burdensome process in civil litigation.

It is well-established that most civil cases are resolved by settlement. In fact, in tort suits
such as those to which SB 153 will apply, the settlement rate exceeds 90% !¢ An important
component of many of these settlements is a confidentiality agreement. This agreement is a
bargained-for exchange whereby one party receives consideration for its agreement to keep
certain information confidential. Such agreements have long been enforceable in Colorado and
other jurisdictions.!”” Removing this incentive to settle will cause an unknown number of cases
to proceed to trial. This will hamper otherwise beneficial results for both parties, who, when
settling, are often “better off than if they had run through the full course of adjudication.”'®

Moreover, the breadth of section 25-5-1204(1) appears to apply to information disclosed
in other jurisdictions. This will cause Colorado courts to implicitly invalidate provisions of
confidentiality agreements that were enforceable when the parties entered into them. It will also
cause Colorado courts to undermine any confidentiality orders of coordinate state and federal

courts. It is unlikely that federal courts, at a minimum, would allow such an affront to federalism
to endure.

The removal of an incentive to settle will also further tax an already-overburdened
judiciary. Indeed, in fiscal year 2011 alone, 125,597 civil cases were filed in Colorado state
courts.”” If the Judiciary is forced to accommodate even 10% more cases because of the
disincentive to settle SB 153 provides, it will double the number of cases the judiciary handles
each year. And, as the “law becomes more voluminous, more complex, and more uncertain,
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costs increase.”™ This will surely cripple the judiciary, especially at a time in which Colorado
already faces significant budgeting issues.?! Therefore, we urge the Senate to withdraw SB 153.
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IiL Conclusion.

We appreciate the Senate’s goal in granting more public access to information potentially
beneficial to it. However, the bill fails to achieve this objective and hampers the civil-litigation
process. We note that efforts to pass such legislation in other states have failed repeatedly
because it is unnecessary, costly, unwise, and contrary to the public interest. Moreover, there is
no compelling need for this disclosure requirement because businesses already function under
many layers of regulation, and agency records are already open to public inspection.
Accordingly, we urge the Senate to withdraw SB 153,

We appreciate your consideration of our comments. Please do not hesitate to contact us
should you have any questions.

Very truly yours,

WELLS, ANDERSON & RACE, LLC

Mary A. Welg

MAW:seb



