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LEGAL MEMORANDUM

TO: Legislative Council

FROM: Office of Legislative Legal Services

DATE: March 16, 2011

SUBJECT: H.B. 10-1365 and Regional Haze State Implementation Plan1

QUESTIONS PRESENTED

1. Are any of the issues raised by the legislators who requested a state

implementation plan (SIP)  hearing within the scope of review for a2

SIP hearing as established by section 25-7-133 (2) (a), C.R.S.?  In

particular, do the portions of the regional haze SIP that relate to House

Bill 10-1365 (H.B. 1365) violate section 25-7-105.1 (1), C.R.S., by

including in the SIP requirements that are more stringent than or

otherwise not required by the federal "Clean Air Act" (the Federal

Act)?

2. With regard to the regional haze SIP, what requirements did H.B. 1365

impose on electric utilities, the Public Utilities Commission (PUC), and

the Air Quality Control Commission (AQCC)?

3. What did the AQCC do in response to the requirements of H.B. 1365?

4. What procedural options does Legislative Council have with regard to

the SIP hearing, and what are the effects of those options on the status

of the SIP?

 This legal memorandum results from a request made to the Office of Legislative Legal
1

Services (OLLS), a staff agency of the General Assembly.  OLLS legal memoranda do not represent

an official legal position of the General Assembly or the State of Colorado and do not bind the

members of the General Assembly.  They are intended for use in the legislative process and as

information to assist the members in the performance of their legislative duties.

 Attachment 1 contains a list of all acronyms and abbreviations used in this memorandum.
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SHORT ANSWERS

1. Several of the issues raised by the legislators' letters appear to be

beyond the scope of this SIP hearing as established by section 25-7-133

(2) (a), C.R.S.  This memorandum does not address the ultimate issue

of whether the regional haze SIP accomplishes the results intended by

H.B. 1365.  However, the issue of whether the regional haze SIP

violates section 25-7-105.1 (1), C.R.S., by including requirements that

are more stringent than or not required by what is currently required by

the Federal Act does appear to be within the scope of the SIP hearing.

2. Both of the state's two rate-regulated utilities, Public Service Company

of Colorado (PSCo), and Black Hills/Colorado Electric Utility

Company LP, had to submit an air emissions reduction plan by August

15, 2010, that covered the lesser of 900 megawatts or 50% of the

utility's coal-fired electric generating units.  Both plans had to meet the

current and reasonably foreseeable requirements of the Federal Act and

state law and be fully implemented by December 31, 2017.  The

department of public health and environment (Department) had to

determine whether any new or repowered electric generating unit

proposed under the plan will achieve emission rates equivalent to or

less than a combined-cycle natural gas generating unit.  The PUC had

to determine, based on the Department's input, whether the plan is

likely to achieve at least a 70 to 80% reduction in annual emissions of

nitrogen oxides and enter an order approving, denying, or modifying

the plan by December 15, 2010.  The AQCC had to incorporate the air

quality provisions of the utility plan into the regional haze element of

the SIP. 

3. The Department concluded that the utilities' plans meet the 70 to 80%

nitrogen oxides reduction standard and meet the reasonably foreseeable

requirements of the Federal Act.  The AQCC promulgated rules to

incorporate the air quality provisions of the utility plans, as approved

by the PUC, into the regional haze element of the SIP.  The rules

require the utilities to retire 7 coal-fired electric generating units, to

replace some of their capacity with a new combined cycle natural

gas-fired generation unit and a peaking gas-fired generation unit, to

install emission controls on 3 coal-fired units, and to convert two

coal-fired units to burn natural gas.

4. Legislative Council can (1) take a vote to introduce a bill or bills to

affect the regional haze SIP, either by approving or disapproving it; or
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(2) take no action.  If no vote is taken, or a vote is taken and no bill is

enacted, or a bill is enacted to approve the SIP, the federal

environmental protection agency (EPA) can approve the SIP.  If a bill

is enacted to disapprove the SIP, EPA cannot approve the SIP and the

AQCC will have to promulgate another SIP pursuant to the terms of the

enacted bill.

I. INTRODUCTION

Last year the General Assembly enacted H.B. 1365, which stated in its

legislative declaration that the Federal Act:

will likely require reductions in emissions from coal-fired power plants
operated by rate-regulated utilities in Colorado.  A coordinated plan of
emission reductions from these coal-fired power plants will enable
Colorado rate-regulated utilities to meet the requirements of the federal act
and protect public health and the environment at a lower cost than a
piecemeal approach.  A coordinated plan of reduction of emissions for
Colorado's rate-regulated utilities will also result in reductions in many air
pollutants and promote the use of natural gas and other low-emitting
resources to meet Colorado's electricity needs, which will in turn promote
development of Colorado's economy and industry.

§40-3.2-202 (1), C.R.S.  H.B. 1365 required rate-regulated electric utilities to

submit air emission reduction plans to the PUC.  The plans had to cover the

lesser of half of the utilities' coal-fired electric generating units or 900

megawatts of power, result in designated emissions reductions, and meet

certain other standards.  After the PUC approved the plans, the AQCC was

required to incorporate the air quality provisions of the plans into the regional

haze element of the SIP.  The AQCC submitted a summary report on the

regional haze SIP (Attachment 2) to the General Assembly on January 15,

2011.

State law allows any member of the General Assembly to request that

Legislative Council hold a hearing on a SIP to determine whether the "addition

or change to the SIP element accomplishes the results intended by enactment

of the statutory provisions under which the addition or change to the SIP

element was adopted."  §25-7-133 (2) (a), C.R.S.   Two sets of legislators3

requested such a hearing pursuant to letters dated February 11, 2011 (the J.

Kerr Letter), and February 14, 2011 (the Renfroe Letter).4

 Section 25-7-133 (1) and (2), C.R.S., is Attachment 3.
3

 The J. Kerr Letter and the Renfroe Letter are Attachment 4.
4
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This intent of this memorandum is to provide Legislative Council with

information to facilitate its deliberations in the SIP hearing.  The memorandum

will cover the following issues:

1. An overview of background issues, including the applicable

requirements of the Federal Act and the state clean air act,

article 7 of title 25, C.R.S. (the State Act);

2. An analysis of whether the issues raised by the J. Kerr and

Renfroe Letters are within the scope of the SIP hearing;

3. The requirements of H.B. 1365;

4. A brief summary of the actions taken in response to H.B. 1365

by the affected utilities, the PUC, the Department, and the

AQCC; and

5. A statement of the potential actions that the Legislative Council

may take and the effects of those actions on the status of the

SIP.

II. BACKGROUND: CLEAN AIR REQUIREMENTS

A. Federal Act Requirements: SIPs, Ambient Standards,

Regional Haze, and Emission Controls

1. SIPs and Ambient Standards

The Federal Act contains numerous requirements, both for sources of

air pollutants and for states.  In particular, the Federal Act creates a "floor" or

minimum level of stringency that state air quality laws must attain, and states

are required to adopt SIPs that meet or exceed this floor.  States must meet this

minimum level of stringency or EPA will impose sanctions, including the

withholding of federal grant moneys and the adoption of a federal

implementation plan that would be enforced in lieu of the SIP.  If EPA

determines that a SIP is adequate, EPA promulgates the SIP in the code of

federal regulations (which makes the SIP enforceable as federal law) and

delegates to the state the authority to implement its SIP.  EPA promulgated

Colorado's SIP at 40 C.F.R. §52.320.

SIPs are required for pollutants for which EPA has promulgated a

national ambient air quality standard (NAAQS), including ozone, sulphur

dioxide, nitrogen oxides, and particulate matter (criteria pollutants), and for

visibility.  Colorado is currently out of compliance with the NAAQS for ozone,
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and EPA has proposed an even more stringent NAAQS for ozone, for which

Colorado will need to adopt an updated SIP sometime in 2013.  EPA adopted

a more stringent NAAQS for sulphur dioxide in June of 2010, and the AQCC

anticipates that EPA will be promulgating a more stringent NAAQS for

particulate matter in the foreseeable future.

2. Regional Haze and BART

One of the main requirements of the Federal Act is the prevention of

significant deterioration (PSD) program, the goal of which is to keep clean air

clean.  One element of the PSD program is the visibility program.  The goal of

the visibility program is to protect long-range visibility in certain national

parks and wilderness areas that are listed by EPA (Class I areas).  Colorado

has 12 of the 156 Class I areas nation-wide.

In 1999, EPA promulgated a regional haze rule that regulates large air

pollutant sources that have wide, regional impacts on visibility in Class I areas. 

The rule requires these sources, which have the potential to emit at least 250

tons per year of a visibility-impairing pollutant, to undergo a source-by-source

review to determine the best available retrofit technology (BART) that the

source must install.  As an alternative to a source-by-source review, a state can

adopt a programmatic BART alternative that results in greater reasonable

progress toward visibility improvements than would result from a

source-by-source review.  EPA disapproved Colorado's regional haze SIP on

January 15, 2009, and required submission of a new regional haze SIP by

January 15, 2011.  The SIP that is the subject of this hearing is the SIP that the

AQCC is submitting to EPA in response to this requirement.

3. Emission Controls: MACT, NSPS, and BACT

Finally, as relevant here, the Federal Act also imposes the following

different types of emission control requirements:

1. Major sources of hazardous air pollutants (HAPs), such as

mercury, must install maximum available control technology

(MACT).  EPA has already promulgated a MACT standard for

electric utilities' mercury emissions, and EPA has just proposed

a MACT standard for coal-fired electric generating units and

anticipates that it will finalize the standard by November 2011;

2. New air pollutant sources that are specifically listed by the EPA,

such as coal-fired electric generating units, must meet EPA's

new source performance standards (NSPS), which EPA has just
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proposed to revise; and

 
3. Major sources of criteria pollutants that are located in areas that

are in attainment for a NAAQS (PSD areas) and that do not

affect a Class 1 area must install best available control

technology (BACT) for such criteria pollutant.  EPA also

recently promulgated a rule that requires major sources of

greenhouse gases (GHG), such as electric utilities, to undergo

BACT review for GHG in PSD areas.

B. State Act Requirements: Federal Enforceability and the SIP

Review Process

The State Act gives the AQCC broad, general authority to adopt

emission control regulations and SIPs in order to comply with the minimum

elements of the Federal Act.  Part 2 of the State Act contains Colorado's PSD

program, the SIPs for which are required to be consistent with EPA's

requirements.

Once EPA approves a SIP element, even if the element is not required

by the Federal Act, neither the AQCC nor the General Assembly can

unilaterally remove the element.  Instead, the AQCC must submit a SIP

revision that must demonstrate to EPA's satisfaction that the revision will not

impair Colorado's ability to comply with applicable requirements. 

Consequently, the General Assembly has enacted two laws to ensure that SIPs

contain only those provisions that are intended to be included.

1.  Federal Enforceability

The first law specifies that our SIPs cannot include requirements that

are more stringent than are required under the Federal Act.  Section 25-7-105.1

(1), C.R.S., states:

25-7-105.1.  Federal enforceability.  (1)  To the extent that any
provision of this article or any standard or regulation promulgated
pursuant thereto is not required by Part C (prevention of significant
deterioration), Part D (nonattainment), or Title V (minimum elements of a
permit program) of the federal act, or is not required by section 111 of the
federal act, or is not required for sources to participate in the early
reduction program of section 112 of the federal act, or is not required for
sources to be excluded as a major source under this article, or is otherwise
more stringent than other requirements of the federal act, such
provision, standard, or regulation is hereby declared to be adopted under
powers reserved to the state of Colorado pursuant to section 116 of the
federal act.  Any such provision, standard, or regulation adopted
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exclusively under state authority shall not constitute part of the state
implementation plan.  (Emphasis added)

Under this provision, the federal floor for SIPs becomes, in effect, a

state ceiling.  While there are portions of state law that impose air quality

requirements that are more stringent than or otherwise not required by federal

law, pursuant to section 25-7-105.1 (1), C.R.S., absent a law that creates an

exception to section 25-7-105.1, C.R.S., these requirements are not part of the

SIP and consequently are not federally enforceable.

2.  SIP Review Process

The second law, section 25-7-133 (1) and (2), C.R.S. (Attachment 3),

creates a special Legislative Council SIP review process.  The AQCC must

submit a summary report of each new or revised SIP by January 15 of each

year.  Any legislator can request a hearing by Legislative Council by

submitting a written request by February 15.  Legislative Council must hold

the hearing if one is requested and may vote to introduce a bill or bills to affect

the SIP.  If Legislative Council does not vote to introduce a bill, a legislator

who submitted the written request may, within 3 days after action by

Legislative Council to not introduce a bill, file written notice of intent to file

a bill (which is exempt from the 5-bill limit) to affect the SIP.

If a bill is introduced in either of these two ways, the AQCC can submit

the SIP to EPA only provisionally until the legislative process is resolved. 

Additionally, any legislator can, at any point, introduce a bill (which is exempt

from the 5-bill limit) to affect the SIP without having submitted a SIP hearing

request and regardless of whether Legislative Council has introduced a bill, but

the introduction of a bill in this manner does not prevent the AQCC from

submitting the SIP to EPA unconditionally.

Pursuant to section 25-7-133 (2) (a), C.R.S., two groups of legislators

submitted letters (the J. Kerr Letter and the Renfroe Letter) that requested a

SIP hearing and raised a variety of issues relating to H.B. 1365 and the

regional haze SIP.  The next section of this memorandum analyzes these

issues.

III. LETTER ISSUES

A. Scope of SIP Hearing

Section 25-7-133 (2) (a), C.R.S. (Attachment 3), states that "any

member of the general assembly may make a request in writing to the
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chairperson of the legislative council that the legislative council hold a hearing

or hearings to review any addition or change to elements of the SIP contained

in the report submitted pursuant to subsection (1) of this section.".

Although the regional haze SIP (a summary report of which is

Attachment 2) contains elements that are not related to H.B. 1365, both the J.

Kerr Letter and the Renfroe Letter referred only to the aspects of the regional

haze SIP that relate to H.B. 1365 .  Further, H.B. 1365 contains many5

requirements that do not relate to air quality issues and were not included in

the regional haze SIP, such as utility customer rate impacts, overall cost, utility

cost recovery, electric system reliability, long-term gas supply agreements, the

economic impacts of the plans, and procedural requirements for the PUC's

determinations.  H.B. 1365's essential requirement that does relate to the SIP

is the requirement that the AQCC "incorporate the air quality provisions of the

utility plan into the regional haze element of the state implementation plan." 

§40-3.2-208 (2) (a), C.R.S.

Additionally, neither Letter referred to Black Hills/Colorado Electric

Utility Company LP, which is one of the two rate-regulated electric utilities in

Colorado that are subject to H.B. 1365; both referred only to the emissions

reduction plan of PSCo, the other utility that is subject to H.B. 1365.

Therefore it is reasonable to conclude that the "addition or change to

elements of the SIP" with regard to which the legislators requested a hearing

is the air quality provisions of PSCo's emission reduction plan, as approved by

the PUC, that the AQCC incorporated into the regional haze element of the

SIP.  Thus, the scope of the SIP hearing appears to be limited to that issue. 

Several of the issues addressed in the Letters, such as the time line of the

emission reduction plans' approval, compliance with the "State Administrative

Procedures Act", retail rate impacts, and impacts on energy-producing

communities, appear to be outside of the scope of this SIP hearing as

contemplated by section 25-7-133 (2) (a), C.R.S.

This memorandum does not address the ultimate issue of whether the

regional haze SIP accomplishes the results intended by H.B.1365.  However,

the issue raised in the J. Kerr Letter relating to whether the SIP violates section

25-7-105.1 (1), C.R.S., by including "requirements that are more stringent than

what is currently required" by the Federal Act, does appear to be within the

scope of this SIP hearing; the following section addresses this issue.

 H.B. 1365, part 2 of article 3.2 of title 40, C.R.S., is Attachment 5.
5
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B. Violation of Section 25-7-105.1 (1), C.R.S.

Section 25-7-105.1 (1), C.R.S. (quoted in full above at pages 6 and 7),

states that to the extent that "any provision of this article or any standard or

regulation promulgated pursuant thereto is not required by . . . or is otherwise

more stringent than other requirements of the federal act, . . . such provision,

standard, or regulation . . . shall not constitute part of the state implementation

plan.".  The discussion on page 7 concluded that, absent a law that creates an

exception to section 25-7-105.1 (1), C.R.S., requirements that are more

stringent than or not required by the Federal Act cannot be part of the SIP.

Section 25-7-110.5 (5) (a), C.R.S., of the State Act requires the AQCC

to specify in a "detailed, footnoted explanation" whenever the AQCC proposes

any rule that "exceeds the requirements" of the Federal Act.  The AQCC

concluded, in its Statement of Basis, Specific Statutory Authority, and Purpose

for the regional haze rules, that the regional haze SIP does not contain

provisions that exceed the Federal Act, and thus that section 25-7-110.5 (5)

(a), C.R.S., does not apply.   There would be no violation of section6

25-7-105.1 (1), C.R.S., if the AQCC's conclusion is valid.

There is, however, a cogent argument that the regional haze SIP does

include requirements that are more stringent than or not required by the

Federal Act.  First, as explained above on page 5, a BART alternative is a

regulatory option under the Federal Act that results in greater reasonable

progress toward visibility improvements than would result from a normal

source-by-source BART review.  "Greater reasonable progress" is presumably

achieved through more stringent regulatory requirements.  The regional haze

SIP includes a BART alternative requirement for 5 coal-fired electric

generating units that are not otherwise subject to BART.   By subjecting these7

sources to the BART alternative, the regional haze SIP arguably violates

section 25-7-105.1 (1), C.R.S.

Second, pursuant to section 40-3.2-204 (2) (b) (IV), C.R.S., of H.B.

1365, PSCo's plan had to meet not only the current requirements of the Federal

Act, but also those requirements that are "reasonably foreseeable" as

determined by the Department.  "Reasonably foreseeable" requirements are,

by definition, not "currently applicable" requirements, and therefore the

regional haze SIP appears to include elements that are not currently required

 The Statement (along with an excerpt of the amended rules) is Attachment 6.
6

 Those units are Arapahoe 3 and 4 and Cherokee 1, 2, and 3.  See Attachment 6.
7
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by the Federal Act.

On the other hand, to the extent that the portions of the regional haze

SIP that relate to H.B. 1365 do create requirements that are not required by or

are more stringent than the Federal Act, those portions are, at least arguably,

directly required by H.B. 1365.  As noted above, for purposes of this SIP

hearing, the essential requirement of H.B. 1365 is the requirement that the

AQCC "incorporate the air quality provisions of the utility plan into the

regional haze element of the state implementation plan."  §40-3.2-208 (2) (a),

C.R.S.  Under this analysis, H.B. 1365 required the regional haze SIP to

include requirements that are not required by or are otherwise more stringent

than required by the Federal Act.

Because sections 40-3.2-204 (2) (b) (I) and 25-7-105.1 (1), C.R.S., must

be construed together, the later-enacted and more specific provisions of section

40-3.2-204 (2) (b) (I), C.R.S., can be construed as an exception to the general

prohibition of section 25-7-105.1 (1), C.R.S.  Therefore, the SIP would not

violate section 25-7-105.1 (1), C.R.S., by including requirements that are more

stringent than or not required by what  is currently required by the Federal Act,

because H.B. 1365 explicitly requires the SIP to include such requirements.

IV. HOUSE BILL 1365

As the legislative declaration for H.B. 1365 (quoted above on page 3)

states, the currently applicable and reasonably anticipated requirements of the

Federal Act will require expensive upgrades to Colorado's electrical generation

system, a significant portion of which consists of coal-fired electric generating

units, some of which are nearing the end of their expected useful life.  H.B.

1365 was intended to reduce these costs by comprehensively planning for

emissions reductions rather than reacting to federal requirements as they

become due.

The following sections quote the main air quality-related requirements

of H.B. 1365 with regard to rate-regulated utilities, the PUC, and the AQCC. 

(Within H.B. 1365, "commission" refers to the PUC and "department" refers

to the department of public health and environment.)

A. Rate-regulated Utility Requirements

The following provisions of section 40-3.2-204, C.R.S., impose

requirements on rate-regulated electric utilities:

(1)  On or before August 15, 2010, and in coordination with
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current or expected requirements of the federal act and the state act, all
rate-regulated utilities that own or operate coal-fired electric
generating units located in Colorado shall submit to the commission an
emission reduction plan for emissions from those units.

(2) (a)  The plan filed under this section shall cover a minimum
of nine hundred megawatts or fifty percent of the utility's coal-fired
electric generating units in Colorado, whichever is smaller. . . .
. . . .

(b) (I)  Prior to filing the plan, the utility shall consult with the
department and shall work with the department in good faith to design a
plan to meet the current and reasonably foreseeable requirements of
the federal act and state law in a cost-effective and flexible manner.
. . . .

(c)  The plan shall include a schedule that would result in full
implementation of the plan on or before December 31, 2017.  The
schedule may include interim milestones.  The utility shall design the
schedule to protect system reliability, control overall cost, and assure
consistency with the requirements of the federal act.

(d)  The plan shall set forth the costs associated with activities
identified in the plan, including the planning, development, construction,
and operation of elements identified pursuant to subparagraphs (I) to (IX)
of paragraph (a) of this subsection (2), as well as the costs of any shutdown,
decommissioning, or repowering of existing coal-fired electric generating
units that are set forth in the plan.  (Emphasis added)

Rate-regulated electric utilities are also subject to the following

requirements of section 40-3.2-206, C.R.S.:

(1) (a)  . . . . in the plan required under section 40-3.2-204, each
utility shall include an evaluation of the following proposals:

(I)  The cost and system reliability impacts of retiring a minimum
of nine hundred megawatts of coal-fired electric generating capacity, or
fifty percent of the utility's coal-fired generating units in Colorado,
whichever is less, by January 1, 2015, and repowering the affected
coal-fired facilities with natural gas or replacing them with natural
gas-fired generation or other low-emitting resources, including energy
efficiency. . . .

(II)  Retirements of a portion of its coal-fired generating capacity
in the period after April 19, 2010, but prior to January 1, 2015.  At a
minimum, the utility shall evaluate whether to retire a portion of its
coal-fired capacity on or before January 1, 2013, or whether the
retirements of coal-fired generating facilities that have already been
announced could be advanced to an earlier retirement date.

(2)  The utility shall set forth in its plan the utility's proposal for
the best way of timely meeting the emission reduction requirements
required by federal and state law, given the need to preserve electric
system reliability, to avoid unreasonable rate increases, and the economic
and environmental benefits of coordinated emission reductions. (Emphasis
added)
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B. PUC Requirements

Pursuant to section 40-3.2-204 (2) (b) (IV), C.R.S., the PUC "shall not

approve a plan . . . unless the department has determined that the plan is

consistent with the current and reasonably foreseeable requirements of the

federal act."  The following provisions of section 40-3.2-205, C.R.S., impose

further requirements on the PUC:

(1)  In evaluating the plan, the commission shall consider the
following factors:

(a)  Whether the department reports that the plan is likely to
achieve at least a seventy to eighty percent reduction, or greater, in
annual emissions of oxides of nitrogen as necessary to comply with
current and reasonably foreseeable requirements of the federal act and the
state act.  The reduction in emissions under this paragraph (a) shall be
measured from 2008 levels at coal-fired power plants identified in the plan.
. . .  (b)  Whether the department has made the determination
under section 40-3.2-204 (2) (b) (III);

(c)  The degree to which the plan will result in reductions in other
air pollutant emissions;

(d)  The degree to which the plan will increase utilization of
existing natural gas-fired generating capacity;

(e)  The degree to which the plan enhances the ability of the utility
to meet state or federal clean energy requirements, relies on energy
efficiency, or relies on other low-emitting resources;

(f)  Whether the plan promotes Colorado economic development;
(g)  Whether the plan preserves reliable electric service for

Colorado consumers;
(h)  Whether the plan is likely to help protect Colorado customers

from future cost increases, including costs associated with reasonably
foreseeable emission reduction requirements; and

(i)  Whether the cost of the plan results in reasonable rate impacts. 
In evaluating the rate impacts of the plan, the commission shall examine the
impact of the rates on low-income customers.

(2)  The commission shall review the plan and enter an order
approving, denying, or modifying the plan by December 15, 2010.  Any
modifications required by the commission shall result in a plan that the
department determines is likely to meet current and reasonably foreseeable
federal and state clean air act requirements.  (Emphasis added)

C. AQCC and Department Requirements

Section 40-3.2-204 (2) (b) (III), C.R.S., requires the Department to:

determine whether any new or repowered electric generating unit
proposed under the plan, other than a peaking facility utilized less than
twenty percent on an annual basis or a facility that captures and sequesters
more than seventy percent of emissions not subject to a national ambient
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air quality standard or a hazardous air pollutant standard, will achieve
emission rates equivalent to or less than a combined-cycle natural gas
generating unit.  (Emphasis added)

The AQCC is subject to the following requirements of section

40-3.2-208, C.R.S., which is set forth in its entirety:

40-3.2-208.  Air quality planning.  (1)  The air quality
provisions of the emission reduction plan filed under this part 2 are
intended to fulfill the requirements of the state and federal acts and
shall be proposed by the department to the air quality control commission
after the utility files the plan with the commission to be considered for
incorporation into the regional haze element of the state implementation
plan.

(2) (a)  Upon the utility's filing of the utility plan with the
commission pursuant to section 40-3.2-204, the air quality control
commission, in response to the proposal by the department, shall initiate
a proceeding to incorporate the air quality provisions of the utility plan
into the regional haze element of the state implementation plan.  Except
as set forth in this subsection (2), the air quality control commission shall
not act on the utility plan or the provisions of the regional haze element of
the state implementation plan that would establish controls for those units
covered by the utility plan until after the commission's approval of the
utility plan.

(b)  The air quality control commission shall vacate the entire
proceeding related to the utility plan and shall initiate a new proceeding for
the consideration of alternative proposals for the appropriate controls for
those units covered by the utility plan for inclusion in the regional haze
element of the state implementation plan if:

(I)  The commission does not approve the utility plan by December
15, 2010;

(II)  The utility withdraws its application pursuant to section
40-3.2-205 (4); or

(III)  The air quality control commission rejects any portion of the
utility plan as approved by the commission.

(c)  The air quality control commission shall conduct the
proceedings specified in this subsection (2) after public notice and an
opportunity for the public to participate in accordance with the air quality
control commission's procedures.

(3)  If the final approved provisions of the state implementation
plan are not consistent with the air quality provisions of the utility plan, the
utility may file a revised utility plan with the commission that modifies the
original plan to be consistent with the final approved state implementation
plan.  The revised utility plan is subject to all of the review and cost
recovery provisions contained in this part 2.  Notwithstanding any revision
required to the utility plan, the utility is entitled to fully recover any costs
it prudently incurred or contracted to incur under the originally approved
plan prior to the plan's revision and any costs incurred as a result of any
enforceable state implementation plan or other air quality requirements. 
(Emphasis added)
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None of the conditions specified in subsection (2) (b) or the first

sentence of subsection (3) occurred.

V. ACTIONS TAKEN IN RESPONSE TO H.B. 1365

A. Electric Utilities' Actions

One of the two rate-regulated electric utilities in Colorado that are

subject to H.B. 1365, PSCo, submitted its emission reduction plan on August

13, 2010.   PSCo's plan presented a variety of scenarios; the scenario, with8

modifications, that the PUC ultimately adopted is discussed in detail below.

B. PUC's Actions

The PUC entered an order, Decision No. C10-1328, essentially

approving scenario 6E FS from PSCo's plan, as modified, on December 9,

2010.  Attachment 7 is an excerpt of the Decision.   The Decision contains9

extensive and detailed findings about compliance with specific requirements

of H.B. 1365 (Section I.G., ¶¶157 to 185).  The Decision requires PSCo to:

! Retire 4 coal-fired electric generating units (Valmont 5, ¶¶119,

139; Cherokee 1 and 2, ¶¶108, 139; and Cherokee 3, ¶¶111,

139), to replace them with 569 megawatts of combined cycle

natural gas-fired generation at the Cherokee Station, and to

retire another coal-fired unit, Arapahoe 3 (¶114);10

 Because the J. Kerr and Renfroe Letters do not refer to the other rate-regulated electric
8

utility in Colorado that is subject to H.B. 1365, Black Hills/Colorado Electric Utility Company LP

(Black Hills), this memorandum does not discuss Black Hills except in this footnote.  Black Hills

submitted its emission reduction plan on August 13, 2010.  The plan proposed to either convert both

of its coal-fired electric generating units, located at the Clark Station, to combust woody biomass by

December 31, 2017, or to retire them both and to replace the generating capacity with natural gas-fired

generation by January 1, 2015, or December 31, 2013.  On December 1, 2010, the PUC entered an

order approving Black Hills' plan, as modified, to retire both units and to replace the generating

capacity with a natural gas-fired generating unit, would be used as a peaking rather than a baseload

unit, by January 1, 2013.  Decision No. C10-1330.  The AQCC promulgated a rule on January7, 2011,

to incorporate the air quality provisions of Black Hills' plan into the regional haze element of the SIP

by requiring closure of the Clark Station units by December 31, 2013.  AQCC Regulation 3, 5 CCR

1001-5 Part F, Rule VI.B.2.

 T h e  f u l l  d e c i s i o n  i s  a v a i l a b l e  a t  t h e  P U C ' s  w e b s i t e :
9

https://www.dora.state.co.us/pls/efi/EFI_Search_UI.Show_Decision?p_session_id=&p_dec=14999

   On January 26, 2011, the PUC entered an order, Decision No. C11-0121, that modified
10

the retirement dates of Cherokee 1 to December 31, 2012 (¶58) and of Cherokee 3 to December 31,

2016 (¶64).  That decision is available at:

https://www.dora.state.co.us/pls/efi/EFI_Search_UI.Show_Decision?p_session_id=&p_dec=15186
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! Install emission controls on 3 coal-fired units (Pawnee, ¶123;

and Hayden 1 and 2, ¶128); and

! Convert two coal-fired units to burn natural gas (Cherokee 4,

¶134; and Arapahoe 4, ¶114).

The Decision covers 1,645 megawatts of coal-fired generating capacity, ¶163,

and requires full implementation by December 31, 2017, ¶166.  Attachment

8 contains 3 exhibits from PUC's administrative process that establish the

technical air quality-related aspects of the approved plan that respond to the

900 megawatt requirements of section 40-32.-204 (1) (a), C.R.S., and the 70

- 80% NOx reduction requirement of section 40-3.2-205 (1) (a), C.R.S.

C. AQCC's Actions

The Department testified during PUC's deliberations that all of PSCo's

scenarios, including 6E FS, meet the 70 to 80% nitrogen oxides reduction

standard of section 40-3.2-205 (1) (a), C.R.S., and that the scenarios meet the

reasonably foreseeable requirements of the Federal Act as required by section

40-3.2-204 (2) (b) (I) and (2) (b) (IV), C.R.S.  Attachment 7, ¶¶101, 164, 165.

On January 7, 2011, the AQCC promulgated amendments to Regulation

3, 5 CCR 1001-5 Part F, to incorporate the air quality provisions of PSCo's

plan, as modified by the PUC, into the regional haze element of the SIP as

required by section 40-3.2-208 (2) (a), C.R.S.  An excerpt of these

amendments is Attachment 6.  Rule VI.A relates to Hayden 1 and 2 and

requires, as a BART determination, that PSCo install selective catalytic

reduction emission control technology on those units.  Rule VI.C relates to all

of PSCo's other coal-fired generating units that are subject to the Decision and

requires, as a BART alternative determination, that PSCo either shut down the

units or convert the units to combust natural gas.  A table summarizing

Decision No. C10-1328 and the AQCC's incorporation of the Decision into the

SIP is Attachment 9.
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