Attachment B

RESPONSE TO OPPOSITION TO HOUSE BILL 1290

ISSUE

RESPONSE

There already exists in CCIOA an exemption ior
small communities {(<10) created prior to 1992 (38-
33.3-119)

Pre-1992 small communities should have the same
exemption as post-1592.

There already exists in CCICA an exemption for
small commurities (<10) and limited expense
communities (<300/year per unit) created between
1992 and 1598 (38-33.3-118)

Pre-1992 small communities should have the same
exemption as post-1892.

There already exists in CCIOA an exemption for
small communities (<20) and limited expense
communities (<400/year per unit) created after July
1,1998 (38-33.3-116)

Pre-1992 small communities should have the same
exemption as post-1992.

There is not a current exemption to CCIOA for
communities having less than $250,000 in annual
revenue or expenditures

Misleading because current  Section 38-33.3-
303(4)(b) exempts small associations with less than
$250,000 from certain financial and audit
requirements.

After exemption vote, bifl only makes communities
subject to 38-33.3-105-107

False. Small communities remain subject to the
provisions of their Covenants, Articles = of
Incorporation, Bylaws and rules/policies as well as
the provisions of the Colorado Revised Nonprofit-
Corporation Act.

The bill would eliminate protections to  residents in
exempt communities in the area of maps and plats

of the community, disclosure of the community

specifics & the manager, eliminate required
adoption of collection, fining and other significant
policies, eliminate due process in the imposition of
fines, and eliminate provisions for owner and Board
mermber education.

False. Small communities remain subject to the
provisions of their Covenants, Articles of
Incorporation, Bylaws and rules/policies as well as
the provisions of the Nonprofit Act HB 1290
continues the Association documents including
policies and rules as to these matters.

Under this bill, owners in small communities would
not have assurances of knowledge of Association
Policies

False. Nonprofit Act requires books and records to
be available.

Small Association owners would not have
protections regarding political free speech (politicai
signs) and flag displays

False. The current protections of Sections 105-107
continue to apply ~ so the provisions as fo flags,
signs, fire mitigation, ADA, roofing materials, and
solar energy continue o apply.

Under this bil, owners in smali associations and
potential purchasers would not be aware of the
Association’s policies regarding Capital Reserves

False. Nonprofit Act requires financial records to
be available fo members. '

The bill would eliminate protections regarding the
alteration of units, relocation of boundaries between
units and subdivision of units

False to the extent that association's current
documents {Covenants, etc.) provide for this and
guestionable value to small associafions.

The protections in CCIOA relative to voting, proxies | False. Small communities remain subject to the
and executive session content would be eliminated. | provisions - of their Covenants, Aricles of
Incorporation, Bylaws and rules/policies which

provide for voting, proxies, etc. Also, Nonprofit Act
includes requirements for notice of meetings,
voting, proxies and board conduct.

No one has been able to offer specific information
where the requirements of CCIOA are burdensome.

Burden on ‘small associations described in
testimony. No small association can afford $1/2
milion in attorneys fees under CCIOA over a
$5,000 dispute.
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: 38-33.3-116. Exception for new small cooperatives and small and limited expense
s planned communities. (1) If a cooperative created in this state on or aftey Julv |, 1992,
O but prior to July 1, 1998, contains oaly units zestricted to nonresidential use or contains ne
more than ten Ui and is not subject to-any development rights, it is subject oaly to
sections 38-33.3-105 to 38-33.3-107, unless the declaration provides that this entre artjcle
. 1 2pplicable. If a planaed community created in this state on or after July 1, 1992, but prior
- e S to J.uly 1, 1998, contains ne more than ten units and is not subject to any development rights
0_’ v or if a planned community provides, in its declaration, that the annual average common
: expense Liability of each unit restricted to residential purposes, exciusive of optional user
) fees and any insurance premiums paid by the assaciation, may not excesd three hundred
: dol]a.rs, it is subject only to sections 38-33,3-105 to 38-33.3-107, unless the declaration
Q\k_\ {—e V\. 5}’1{\5\, , provides that this eatire article is applicable. )
(2) If a cooperative or planned community created in this state on or after July 1, 1998,
contains only units restricted to nonresidential use, ar ¢ontains no more than twenty units
H D R ,\U- &y and ig not subject to any development righs, it is subj 10_sections 38-33.3-105
' 38-33.3:107, unless the declaration provides that this entire article is applicable, IF &
. i Planned community created in this state after July 1, 1998, provides, in its declaration, that
_‘( e/ l q q g\ " the annual average common expense lability of each unit restricted to residential purposes,
exclusive of opHonal user fees and any insurance premiums paid by the association, may not
i exceed four hundred dollars, as adjusted puzrsuant to subsection (3) of this section, it is
‘ $ubject only to sections 38-33.3-105 1o 38-33.3-107, unless the declaration provides that
f/{ D P\ this enlire article is applicable.
{3 The four-hundred-doltar limitation set forth in subsection (2) of this ection shall be
Increased annuzlly on July 1, 1999, and on July 1 of each succeeding year in accordance

with any ini:,.rca_?e in the United States department of labor bureza of laber statistics final
. consumer price index for the Denver-Boulder consolidated metropolitan statistical area for
: the preceding calendar year. The limitation shall not be increased if the final consumer price

index for the preceding calendar year did not increase and shall not be decreased if the final
consumer price index for the preceding calendar year decreased.

. 38-33.3-118. Procedure to elect treatment under the “Colorado Commeon Interes

- . . - t

| gq O Ownership Act”, (1) Any Crganizatton created prior 10 July 1, 1992, may elect to have
the common interest community be treated as if' it were created after June 30, 1992, and

thereby subject the common interest community to ail of the provisions contained in this
article, in the following manner;
(a) If there are members or stockholders entitled to vote thereon, the board of directors

may adopt a resolution recornmending that such association accept this article and directing

O D 5 that the guestion of acceptance be submitted to 4 vote at a meeting of the mermbers or

_ stocklholders entitled to vote thereon, which may be either ar annual or special meeting. The

l it T question shall also be submitted whenever one-twentieth, o, in the case of an association
".1_/ with over one thousand members, one-fortigth, of the members or stockholders entitled to

V\ vote thereon so request. Written notice stating that the purposs, or one of the purposes, of

€ the meeting is to consider electing to be treated as a common interest community organized
( 0 C_e - 5 after June 30, 1992, and théreby accepting the provisions of this article, together with a copy
of this article, shall be given to each person entitled to vote at the meeting within the time

¥ and in the manner provided in the articles of incorparation, declaration, bylews, or other

governing documents for such association for the giving of notice of meetings to members.
Such election te accept the provisions of this aricle shall require for adoption at least

sixty-seven percent of the votes that the persons present at such meeting in person or by

proxy are entitled to cast ) . .
() I there are no persons entitled to vete thereon, the election to be treated as a

common interest community under this article may be made at a meeting of the board of
directors pugstant to a majority vote of the directors in office.

(2) A statement of election to accept the provisions of this article shall be executed and
acknowledged by the president or vice-president and by the secretary or an assistant
secretary of such association and shall set forth:

(a) The name of the common interest COMmMmUNity and association:

(b) That the association has elected to accept the provisions of this articie;

(c} That there were persons entitled to vote thereon, the date of the meeting of such
persons at which the efection was made to be treated as a common interest community
under this article, that a quorum was present at the meeting, and that such acceptance was
authorized by at least sixty-seven percent of the votes that the members or stockholders
present at such meeting in person or by proxy were entitled to cast; -

(d) That there were no members or stockholders entitled to vote thereon, the date of the
meeting of the board of directors at which election to accept this article was ‘made, that a
quorum was present at the meeting, and that such acceptance was authorized by a majority
- vote of the directors present at such meeting;

. : (e} (Deleted by amendment, L. 93, p. 645, § 7, effective April 30, 1993)

(f) The names and respective addresses of its officers and directors; and

(g) If there were no persons entitled to vote thereon but 4 commeon interest cOmMunity
bas been created by, virtue of compliance with section 38-33.3-103 (B), that the declarant
desires for the common interest community to be_subject to all the terms and provisions of
this article. - ’ o

(3) The original statement of election to be treated as a common interest COMILUNity

subject to the terms and conditions of this article shall be duly recorded in the office of the
clerk and recorder for the county in which the common interest comununity is located.
- (4) Upon the recording of the original statement of election 1o be treated as a common
interest community subject to the provisions of this article, said common interest commu-
nity shall be subject to all provisions of this article. Upon recording of the statement of
election, such common interest community shall have the same powers and privileges and
be subject to the same doties, restrictions, penalties, and Fabilitiss as though it had been
created after June 30, 1992, . - ) .

- {5) Notwithstanding any other provision of this section, and with respect to a common
|~ “interest community making the election-permitted by this section, this article shall apply
only with respect to events and circumstances occurring on or after Fuly 1, 1992, and does
not invalidate provisions of any declaration, bylaws, o plats or maps in existence on June

30, 1992,
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fiagpoles, but shall not prohibic the installation of a fag or Aagpole.

(b} The display of a service Bag bearing a star denoting the service of the gwner or
gecupant of the unit, or of 2 Member Of the owner’s or pccupant's immediats family, in the
active or reserve military service of the Uniled Stales during & time of war or armed condict,
on the jnsids of 2 window or door of the unit. The association may adopt reasonable rles
regarding the size and manner of display of service fags: except that the maximum
dimensions allowed shall be not less than nine inches by sixtesn inches.

- @} () The displey of a pokitical signby the owner or occupant of a unit on propeny

within the boundasies of the wnit or m a window of the unil; exeept that:

{A) An association may prohibil the tisplay of political sigas eerlier than forty-five
days befare the day of en election and later \hani seven days alier an election day; and

An essociation Tay regulate the size and number of polilical signs in aceordance
with subparagraph (I) of this paragraph (2)-

() The ossoctation shall perit at least one political sign per politiea] office or ballot
jssue that is contested in a pending election. The maximum dimensions of each sign may
e limited 10 the lesser of the following: ! :

(A) The maximum size allowed by any applicable city, town, or county ordinagce that
segulates the size of polizical signs oa residential property; or

(B) Thirty-six inches by forty-eight inches.

(T} As used in this paragraph (c), “pelitical sign’” means a sign that carrics & MeEssage
intendsd 16 infuence the outzome of an election, including supperting or opposiag lhe
elegtion of a candidate, the recall of a public official, or the passage of 2 ballot issus.

(d) The parking of 3 motor vehicle by the occupzant of 2 unit on a street, driveway, of
guest, parking area in the commoz interest community if the vehicle is required to be
available ai designated periods at such occupant’s residence a5 2 condition of the ogzupant’s
employment 2ind all of the following criteria are mek

(I 'The vehicic has a gross vehicle weiglt radng of ton thousand pounds or less;

(I} The cecupant is 2 bona fide member of a valunieer firs department or is employed
by 4 primary previder of emergency fire fighting, 1aw enforcement, ambuiance, ar emer-
gency medical services; )

(0} The vehicle bears an official emblem ot other visible designation of the emergency
service provider; and

(V) Parking of the vehicle can be accomplished without obslructing emergency areess
or interfering With the reasonable needs of other unit owners or ocoupeats to use streets,

.- driveways. and guest parking spaces within the common interest community.

(e) The rzmeval by a unit owner of wees, shrbe, or other vegetation 10 create
defensible space around 2 dwelling for_firg mitigation ses, so long as such remaval’
complies with a written defensible space ‘Pl crvated for the property by the Colosado stale
forest service, an indjuidual or. company. cedtified by a local governmental entity (0 create

T mch o plan, or the fire chief, fire marshal, or fir protection district within whose jurisdicticn

the wmit is located, and is no moce extensive tan necessery Lo comply with such pian. The
plan shali be registered with the atsociation before the commenssment of work. The'
association may requirs changes to the plan if the association obtains the copsent of the
persan, official, or ageney thar originally created the plan. The work shall comply with
appiicable assaciation standards regarding slash removal, stump height, revegelation, and
contractor regulations.

() (Deleted by amendment, 1- 2008, p. 1215, § 2, effective May 26, 2006.)

(g) Reascnable modifications to a unit or 10 COMMon elements as necessary o afford a
person with dizabilites el use and enjoyment of the unit in accordarce with the federal
“Fair Housing Act of 1968", 42 U.S.C. sec. 3604 (D) (3) {A).

() (D The right of  pait owner, public or private, 0 restict or specify by deed,
covenant, or other document:
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(A} The pesmissible sale priee, rental rate, ar iease rate of the unit; or
(B} Cccupancy or ofher requircments designed 1o promote affordable or wortkfercs

housing as such terms may be defined by the local housing autherity.

D {A} Norwi ling any other provision of law, the p isions of this paragraph
(h) shall caly apply io 2 county the papuiation of which is less than ooc hundred thousand
persons and that eontains 8 ski 1Ht Tieensed by the passenger iramwey safery board created
in section 25-5-703 (13, C.R.S5. |

(B) The provisions of this paragraph (&) shall not apply to a declarent-controllad
community. . :

@Iy Nothing in subparagraph (1) of this paragraph (h} shall be canstrued to prohibit the
fature owner of a unil against which a restriction or specification described in such
subparagraph bas been placed from lifting such resteiction of specificalion on such enit as
long as any unit so released is replacsd by another unit in the same cominon interest
community on which the festriction or specification appties and the unit subject to the
restriction or specification is reasenably equivalent to the unit being retenased in the
detenminatian of the beneficiary of the restriction or specification.

(V) Excep as atherwise provided in the declaration of the common jnlerest commu-
nity, any unit subject to the provisions of this parzgraph (h) shall only be occapied by the
owner of the znil . .

(15) Notwithstanding any provision in the declaration, bylaws, or rules and regulations

of he essociation fo the contrary, an assaciation shall not cffectively prohibit rencwable
energy generalion devices, as defined in seciion 38-30-168.

(2) Motwithsianding any provision it the. declaration, bylaws, or mules and regulations
of the association to the contrary, an association shall i & us
or other lammeble roofing materials.

| 38-333-106.7. Enreasonshle restrictions on energy etficiency measures - defini-

tions. (1} (2) Nolwithstanding any provision in the declaration, bylaws, or rules and
regulatons of the association to Lhe contrary, ac association shall not effectively prohibit the
ingtallation or use of an_enerpy efficicney measure,

(k) Ag uscd in this seetion, “energy cMmciency measure” means 3 device or structure
that reduces the amount af energy derived from fossil fuels that is consumed by a residence
or business located on the real property. *'Energy efficiency measurs™ is further fmired o
inelude oaly the foliowing types of devices or structures:

(I} An awning, shutter, uellis, ramasla, or other shade strucrure that is marketed for the
purpose of reducing energy consumption; .

{I) A gamge or attic fan and any associated vents or Jouvars;

{[I[) An cvaporative cooler;

(V) An ienergy-efﬁcir,m outdoor lighting device, including without limitation 2 light
fixture containing a coiled or graight fluorescent light bulb, and any solar recharging panel,
motion detector, or other equipment connected 1o the lighting device; and

(V) A reiraclable clothesiine.

(2) Subsection {1) of this section sball not apply io:

(2} Reasonable acsthetic provisions that govern the dimensioas, placement, or sxtemel
appearance of an encrgy efficiency measure, In creating reasonable aesthetic provisions,
common interest communitics shell consider: .

(I} The impact an the purchase price and nnerafine rncte af the ane== e,
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HOMEOQWNER ASSQCIATION CHOICE ACT OF 201¢
BACKGROUND ON PROPOSED BILL HB 1290

In 1992, Colorado adopted the CCIOA on the basis of the Uniform Act but Colorado’s version also contained some
unique provisions. Those unique provisions include certain exemptions of small expense associations (Section 116) and
a procedure by which existing associations could “elect” into all of the provisions of CCIOA (Section 118). From 1992
until 2005, very few small associations ever opted inte CCIOA, but CCIOA imposed very few burdens on small
associations. It should be noted that the Colorado Legislature did expand the exemption for small associations by a law
enacted in 1998 (HB 98-1337), so there is precedent for expanding the protection of small assoctations. However, with
Senate Bifl 100 in 2005, even after amendments in 2006 with Senate Bill 89 and amendments in following years, small
associations have now found themselves burdened by procedural requirements more applicable to large condominium

and townhouse associations.
REASONS FOR PROPOSED BILL

The Proposed Bill HB 1290 provides a simple procedure by which small homeowner associations can make a decision
whether or not to be covered under the Act. The reasons for the Proposed Bill are:

1. Homeowner Freedom to Choose-A Fair Election ~ Fair Choice. The proposal allows homeowners in
planned communities to vote to “opt out™ in a manner parallel to “opting in”. Because the policy of CCIOA supports
homeowner choice in fair elections, the Proposed Bill is entirely consistent with that policy. The Proposed Bill allows
homeowners the fair choice how to protect their property values and operate their associations and promote their
lifestyles. The Proposed Bill is consistent not only with property rights, but also with free, open, democratic elections.
The proposal follows basic constitutional premises which began with the Mayflower Compact and continue through the
1.S. Constitution that individuals should be able to promote life, liberty, property values and the pursuit of happiness by
free, fair elections. Existing associations can vote to be in CCIOA so it is only logical and fair that they should be able to
vote out of CCIOA. If homeowners see a benefit in CCIOA, it is expected that they will note to remain in CCIOA; if

not, they will vote to opt out.

2. Fairness and Equality. Section 118 of the current Act allows associations to opt into CCIOA and so the
proposal simply repeats those provisions to allow homeowners to make a similar choice as to exemption from CCIOA.
The proposal is based upon the current exemption amounts (Twenty units OR $400.00+ per unit per year annual
assessments OR $250,000 of annual receipts or expenditures) which are already set forth in the current CCIOA statute.
However, those exemptions apply only to post-1992 associations; that means that the current CCIOA exemptions
discriminate against “0ld” (pre-1992) associations. The Proposed Bill would level the playing field by treating equally
“old” and “new” associations, and “opting in” with “option out”. It should be noted that the Proposed Bill would apply
only to “planned communities” which are not condominiums or cooperatives, but rather are single family detached
homes, patio homes or townhomes. It should also be noted that the Proposed Bill also parallels the current CCIOA
exemption for audits (which is $250,000 in gross revenues). Finally, it should be noted that the Proposed Bill protects
and does ot change the provision of existing documents (i.c., declaration, bylaws, etc.) of associations and does not
affect the applicable requirements of the Nonprofit Act as to meetings, records, conflicts of interest, etc.

3. Removal of Financial Burdens. Small associations depend upon their unpaid volunteers to operate their
associations. Those volumteers are elected by the owners usually from the homeowners themselves. The current lengthy
provisions of CCIOA, especially with Senate Bill 100/89, impose great burdens upon those voluntary officers; such
burdens, including record keeping, record availability, creating “governance” rules and specific procedures for meetings.
Those requirements impose not only time and financial burdens but also the risk of lawsuits. Even though CCIOA
encourages mediation or arbitration, the current statute has resulted in considerably more litigation. As shown by a
pending case involving a Colorado homeowners association, any association may face attorneys fees exceeding one-haif
million dollars. Small associations and the volunteers in such associations should not be burdened by the threat of
lawsuits and attorneys fees. Small associations and the homeowners should not be burdened by the costs of audits,
attorneys fees and other expenses. Increased litigation will ultimately result in increased insurance costs. All of these
increase the costs of living in homeowner associations, which burdens homeowners especially in hard times; finds
should be going for landscaping and community improvements rather than attorneys fees and records costs.
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HB 1290 Will Benefit CCIOA.

a.

Homeowners will be given an opportunity to consider the benefits and burdens of CCIOA and make
their choices after notice and meeting. If CCIOA is a benefit to them, they may choose to remain
subject to its provisions.

HB 1290 will provide that associations remain subject to certain provisions of CCIOA regarding
American flags, patriotic and political signs, fire prevention, roof materials, and renewable energy
provisions as set forth in CRS 38-33.3-106.

HB 1290 will reduce confusion among associations as to CCIOA’s applicability. Many small pre-
1992 associations do not believe that they are subject to CCIOA. One court has even ruled that an
association which does not own common property but makes assessments for common expenses is
subject to CCIOA. HB 1290 provides a process to determine the status of small associations. It
requires a recorded document in the real estate records so notifies title companies and real estate
professionals of that status. However, such choice cannot be made more often two years so it
prevents frequent switching.

Even if an association “opts out” of CCIOA under HB 1290, the association remains subject to the
Colorado Revised Nonprofit Corporation Act which requires notice of meetings, the availability of
corporate records and financial documents, elections of directors and certain “no conflict of interest”
standards,

HB 1290 will encourage homeowners to continue to volunteer to serve as unpaid officers, directors
and commitiee people on small associations without fear of violating the statutory requirements of
CCIOA and possibly being subjected to lawsuits.

HB 1290 removes the current discrimination against pre-1992 small associations vs. post 1992 small
associations and provides for equality of “opting out” in the same manner as “opting in”. It allows a
choice to homeowners and offers small associations the opportunity of reduced expenses and liability
in tough economic times.
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