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The passage of the Fostering Connections to
Success and Increasing Adoptions Act (P.L. 110-
351) represents the most significant federal child
welfare reform in more than a decade. While the
scope and nature of the federal reforms are far
reaching, the actual impact of the legislation on
children will depend largely upon how it is im-
plemented. Implementation of the Act will in-
clude the process of promulgating and issuing
federal regulations, decisions by state policy-
makers as to how or if to respond to new federal
funding opportunities, and efforts made by the
larger child welfare community to provide input
into program and policy development.  This
brief summarizes what P.L. 110-351 says and
what it means for some of the nation’s most vul-
nerable children. In addition, although the child
welfare community is celebrating the passage of
the Act, most recognize that the legislation did
not address some of the larger, longstanding,
structural deficiencies with federal child welfare
financing. Thus, the brief ends with a look to-
wards the future and legislative opportunities for
additional federal child welfare reform.

What the Act Says and What it
Means for Children

The Fostering Connections to Success and In-
creasing Adoption Act alters federal policy in
five key areas: support for kinship care, supports
for older foster youth, ensuring positive educa-
tional and health care outcomes for foster chil-
dren, support and incentives for adoption, and
direct access to federal funds for Indian. tribes.
In addition, financing changes provide greater
federal reimbursement to states for a few key
activities.

Supporting Kinship Care

The Act provides unprecedented support for rela-
tives caring for foster children. This support in-
cludes federal reimbursement under Title IV-E
for guardianship assistance payments; require-
ments for states to provide relatives with notice
of the placement of a related child in foster care;
codification of existing federal guidance permit-
ting flexibility in foster care licensing for rela-
tives; requirements for states to make reasonable
efforts to keep siblings together in foster care;
and grants to support maintaining family connec-
tions.

Subsidized gnardianship. The Act gives states
the option of obtaining federal reimbursement
for ongoing assistance payments made on behalf
of children who exit foster care to guardianship
with a relative. To be eligible, a child must re-
side with the prospective relative for at least six
consecutive months and be eligible for IV-E pay-
ments while in the relative’s home.! In addition,
a child is eligible only if “being returned home
or adopted are not appropriate permanency op-
tions for the child.”

It is important to understand that, in reality, eli-
gibility for subsidized guardianship is not just
based on a child’s IV-E eligibility, but on
whether or not a child is supported by a federal
foster care payment. According to the Act, the
amount of a kinship guardianship assistance pay-
ment “shall not exceed the foster care payment
which would have been paid on behalf of the
child if the child remained in a foster family
home.” Thus, children in “unlicensed” or
“approved” kinship foster care who are sup-
ported by state funds or Temporary Assistance
for Needy Families (TANF) funds would not be
eligible to receive federally reimbursed guardi-
anship payments. This is why the Congressional

't is important to recognize that the Act does not limit payments to only those relatives who cared for children as foster
parents when they were placed in care. States can continue to look for relatives throughout a child’s time in foster care, and
if relatives are found late in the process, they can become foster parents during the 6-month pre-guardianship phase and be

eligible for IV-E reimbursable payments.
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Budget Office (CBO) estimated that this section
of the bill would actually resuit in a cost savings
of $828 million over 10 years — the guardianship
payment would replace the foster care payments,
but the states and the federal government would
achieve savings from lower administrative costs.

How will states respond to this offer of federal
reimbursement, and what will be the impact on
children in kinship care? Currently, 49 states
allow kin to pursue guardianship for children
when reunification is not possible, but in many
of these states, kin are not eligible to receive on-
going payments or payments that are equal to
what the child would have received in foster
care. In 18 states, kin are not eligible to receive
any ongoing payment upon guardianship. In 10
additional states, kin receive payments that are
less than what the child would have received in
foster care (typically a TANF funded payment).

Obviously, if states are already funding subsi-
dized guardianship programs, they will likely
continue providing these payments and seck IV-
E reimbursement. Some of these states are pro-
viding guardianship subsidies through Tiile IV-E
waivers, while others are using state or other fed-
eral funds. In these states, the additional cost to
the state of providing guardianship subsidies will
either be zero or negative. But what about those
states that are not currently providing guardian-
ship subsidies? While the Act allows these
states to begin seeking federal reimbursement for
subsidized guardianship, not every state will
choose this option, or may choose to only offer
guardianship subsidies to a narrow group of chil-
dren. If states offer guardianship subsidies to
only those children who are in foster care and
receiving a foster care payment and are assumed
would remain in foster care without a guardian-
ship subsidy, then states could break even and
may even save money — the state saves the cost
of the foster care payment and associated admin-
istrative expenses, and only incurs the cost of a
guardianship subsidy, which is no more than the

foster care payment rate.

However, offering guardianship subsidies may
increase state costs. First, the availability of
guardianship assistance may reduce the likeli-
hood that children could achieve permanency
through unsubsidized guardianship -~ why would
relatives agree to take voluntary, unpaid guardi-
anship when they can receive ongoing assis-
tance. In many states where guardianship subsi-
dies are not offered, children often exit foster
care to relatives through unsubsidized guardian-
ship. Second, offering guardianship subsidies to
children who would otherwise remain in foster
care but not supported by a foster care payment
obviously would significantly increase state
costs, since states could not seek federal reim-
bursement for such payments. Currently, rela-
tives in 22 states may care for children in state
custody without being eligible to receive a foster
care payment.

For those states that do offer subsidized guardi-
anship, there are several other decisions that they
will need to make. What eligibility requirements
will states place on receipt of payments (beyond
federal requirements)? How will states set the
rate of payment (payment can be equal or less
than foster care payments)? If states save state
funds or other federal funds as a result of IV-E
payments for guardianship, will these funds be
reinvested in the child welfare system or directed
elsewhere?

Beyond eligibility requirements for guardianship
subsidies, the Act also includes case plan re-
quirements that kinship care advocates may find
problematic, depending upon how they are en-
forced. States are required to document “the
steps that the agency has taken to determine that
it is not appropriate for the child to be returned
home or adopted” and “the efforts the agency has
made to discuss adoption by the child’s relative
foster parent as a more permanent alternative to
legal guardianship.” When required to “rule out”
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reunification and adoption and to specifically
state that adoption is more permanent than
guardianship, will states intentionaily or uninten-
tionally place undue pressure on relatives to
adopt children rather than seek guardianship?
Currently, only 28 of the 49 states that permit
guardianship as a permanency outcome require
that adoption be ruled out before pursuing a
guardianship arrangement. States may need as-
sistance in developing tools for explaining the
differences between adoption and guardianship,
and how to communicate the differences with
relatives and children.

Notice of placement. The Act requires states
“within 30 days after the removal of a child from
the custody of the parent” to “exercise due dili-
gence to identify and provide notice to all adult
grandparents and other adult relatives of the
child.” Moreover, the state must inform relatives
of their options “to participate in the care and
placement of the child” including the require-
ments “to become a foster family home and the
additional services and supports that are avail-
able for children placed in such a home.”

While it is uncertain how or if the U.S. Depart-
ment of Health and Human Services (HHS) will
define “due diligence” or enforce this require-
ment, effective notification of relatives is a pro-
tection for children that kinship care advocates
have long sought. In seeking to meet this re-
quirement, states can benefit from the knowledge
gained over the past decade in the implementa-
tion of a variety of intensive relative search mod-
els.

Advocates and some research have contended
that kinship care providers are often not well in-
formed of their options for children removed
from their parental homes, and have been inten-
tionally or unintentionally excluded from receiv-
ing foster care payments. A critical issue in this
section of the Act is that the notification require-
ment is for all children within 30 days after the

removal of a child from the custody of a parent,
NOT 30 days after the child is placed in state
custody. Increasingly, states are placing children
removed from their parents’ homes with kin to
avoid taking state custody. In fact, 39 states re-
cently reported that they permit these types of
placements, and 29 require caseworkers to seek
out kin following a child abuse and neglect in-
vestigation to avoid having to take a child into
state custody. This section of the Act would re-
quire that states inform kin that if they agree to
become foster parents instead of “voluntary”
care providers, that they will have access to sig-
nificantly higher financial assistance and support
services. Prior research has documented that kin
often report taking children “voluntarily” due to
perceived threats by child welfare agencies that
if a child is taken into state custody, there is no
guarantee that the relative will be allowed to care
for the child.

Foster care licensing standards. The Act codi-
fies existing HHS regulations that states may
waive non-safety-related foster care licensing
standards on a case-by-case basis for kin seeking
to become foster parents, and may seek Title IV-
E reimbursement for eligible children placed
with such kin. The Act specifically states that
the “non-safety standards” are “as determined by
the state.” It is important to note that neither this
Act nor any previous legislation or regulation
prohibits states from using unlicensed kin to care
for children in state custody. However, states
using unlicensed kin (23 states allow kin to meet
different standards than non-kin foster parents
and are thus considered unlicensed) may not
seek federal reimbursement under Title IV-E for
children placed in such care.

This section of the Act also requires HHS to sub-
mit a report to Congress on states’ use of unli-
censed kin, including “a review of any reasons
why relative foster family homes may not be
able to be licensed, despite state authority to
grant...case-by-case waivers of non-safety li-
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censing standards.” In requiring this report,
Congress has made a clear statement that the fed-
eral government is allowing states the flexibility
they need to safely use kinship care and to sup-
port these placements under Title IV-E, and that
when children in kinship foster care are not sup-
ported by a foster care payment it is because the
state has consciously chosen to exercise this op-
tion.> At the same time, the Act is calling into
question the safety of children in unlicensed care
— if only non-safety standards have been waived,
then these children should be supported by a fos-
ter care paymernt.

There are two key reasons why states may be
using unlicensed kinship care instead of licens-
ing the kin by granting them waivers from cer-
tain standards. First, states are reluctant to claim
that existing standards are not relevant to the
safety of a child. At the same time, because li-
censing standards are often created and enforced
by boards outside the control of the child welfare
agency, most states’ licensing standards appear
to focus more on assessing what is easy to meas-
ure, what can be defended in appeals of licensing
actions, and what is needed to limit Hability for
the agency, rather than on what constitutes re-
quirements for a safe and loving family. Thus,
case-by-case waivers of standards may be diffi-
cult due to liability concerns. The second reason
that states may use unlicensed kinship care is to
save money. A state may question, if kin are
willing to care for a child without receiving a
foster care payment, why they should provide a
payment. Moreover, some state officials may
believe that kin have a moral obligation to care
for their related child and thus should not receive
the same compensation as an unrelated care-
giver.

As this Act is implemented, states will need to
determine whether to aliow (as 22 states cur-
rently do) case-by-case waivers of foster care
licensing standards, and whether to expand them.
States without procedures in place, or with lim-
ited procedures, may benefit from examining the
standards and waiver procedures of states that
have used waivers more extensively. Given the
clear language in the Act, it will also be interest-
ing to see how states will justify continuing to
use “unlicensed” kin. It will also be important to
examine whether pressure on states to provide
foster care payments to all kin caring for children
in state custody leads to greater use of
“voluntary” care (even though the notice require-
ments may decrease such placements, as dis-
cussed above).

Placement with siblings. Although comprehen-
sive data are lacking, evidence suggests that
many children in foster care who have siblings
that are also in foster care are not placed together
with their siblings. The Act requires states to
make “reasonable efforts...to place siblings re-
moved from their home in the same foster care,
kinship guardianship, or adoptive placement...
and in the case of siblings removed from their
home who are not jointly placed, to provide fre-
quent visitation or other ongoing interaction be-
tween the siblings.”

It is uncertain how HHS will require states to
demonstrate that they make “reasonable efforts™
to place siblings together and to provide
“frequent visitation” when siblings are not
placed together. It is similarly uncertain how
HHS will assess performance on these measures,
though requiring data on sibling placements in
the Adoption and Foster Care Analysis and Re-
porting System (AFCARS) could be a first step.

*1t is also noteworthy that to receive subsidized guardianship payments, relatives must meet foster care licensing criteria but
not necessarily adoption criteria. Some states have foster care standards that are less stringent than their adoption standard.
In these states, kin may be assessed for guardianship based on different, less stringent criteria than non relatives are for
adoption. Allowing this does not appear to be materially different from allowing differential foster care licensing standards.
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To meet the requirements of the Act, states will
likely only have to include in their state plan
their policy for achieving sibling placements and
visitation. However, states may see this as an
opportunity to assess the existing barriers they
face in placing siblings together or in maintain-
ing frequent contact of siblings placed apart.
The advocacy and philanthropic communities
can assist states by articulating the importance of
sibling connections (as well as when joint place-
ment is contrary to children’s well-being) and
identifying best practice models.

Family connection grants. The Act authorizes
grants to states, Tribes, and nonprofit organiza-
tions to implement programs designed to help
children who are in, or at risk of entering foster
care to reconnect with family members. The Act
authorizes $75 million over 5 years for the im-
plementation of four specific program models:
kinship navigator programs, intensive family
finding, family group decision making, and resi-
dential family treatment. Three percent of the
funds authorized are set aside for conducting a
rigorous evaluation of the programs funded.

Support for Older Foster Youth

More than 25,000 children “age out” of the fos-
ter care system cach year without achieving per-
manency through reunification, adoption, or
guardianship. Under prior law, Title IV-E reim-
bursable foster care (and adoption assistance
payments) could not be made after a child turned
18. In addition, foster care payments could only
be made on behalf of children in “a foster family
home or child-care institutions.”

Over the past decade, increased funds have been
dedicated to assist foster children who “age out”
or are likely to “age out” of the system. These
funds have supported the expansion of independ-
ent living programs and vouchers for education
and training supports.

Extending payments past 18. The Act provides
states with the option to continue providing IV-E
reimbursable foster care, adoption, or guardian-
ship assistance payments to children up to the
age of 19, 20 or 21 if the youth is 1) “completing
secondary education or a program leading to an
equivalent credential;” 2) “enrolled in an institu-
tion which provides post-secondary or vocational
education;” 3) “participating in a program or ac-
tivity designed to promote, or remove barriers to,
employment;” 4) “employed for at least 80 hours
per month;” or 5) “incapable of doing any [of the
above] due to a medical condition.” In addition,
the Act amends the definition of a child-care in-
stitution to include “a supervised setting in
which the individual is living independently, in
accordance with such conditions that the Secre-
tary {of HHS] shall establish in regulations.”

Obviously, states and advocates will have great
interest in how HHS defines “a supervised set-
ting in which the individual is living independ-
ently.,” For example, will a typical college dor-
mitory meet this definition? States will also be
interested in how taking this option may affect
requirements for following youth who “age out”
as part of the National Youth in Transition Data-
base.

As mentioned above in regards to the option to
provide guardianship subsidies, it is uncertain
whether states will elect to provide ongoing pay-
ments on behalf of youth past the age of 18. Ob-
viously, if states are already extending payments
on behalf of youth past the age of 18 with state
or other federal funds (we do not know how
many states currently do so), they will likely
continue providing these payments and seek 1V-
E reimbursement. However, for those states that
are not currently providing this assistance, the
incentive of federal matching funds for only Ti-
tle IV-E eligible children may be insufficient for
the states to start providing assistance. Let’s as-
sume, for sake of example, that 70 percent of a
state’s foster care population of 18-year-olds is
Title TV-E eligible, and the state has a 60 percent
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Medicaid matching rate. If the state provides
subsidies to all children past age 18 (it seems
highly unlikely that states would extend assis-
tance only to children that are Title IV-E eligi-
ble), the federal government would only reim-
burse about 42 percent of the total cost. During
a period of severe constraints on budgets, many
states will have difficulty funding the required
state match. If states do elect to extend pay-
ments past the age of 18, they have the discretion
to add eligibility conditions that go beyond the
federal requirements, and this may limit the fi-
nancial cost.

States may want to consider their policies for
extending financial assistance past the age of 18
for all children in their custody together. If
states allow one class of children (e.g. those ag-
ing out) to receive ongoing financial assistance
and not others (e.g. those adopted), it may inad-
vertently create perverse incentives that run
counter to the goal of permanency.

The advocacy and philanthropic communities
may seek opportunities to influence state deci-
sions on whether and how to extend payments
past the age of 18, including articulating how
extending care can help youth. In addition, re-
maining in foster care past the age of 18 is vol-
untary, and youth who have spent long periods
of time in state custody may not want to remain
in care, even if it is in their best interests. As a
result, states may also want to consider policies
and procedures that allow youth to come back
into state custody after they have left. Child
welfare agencies will also need tools and training
that explain how to talk with youth about making
the decision to stay in or return to care.

Advocates may also be concerned about a possi-
ble unintended consequence of extending adop-
tion assistance (or guardianship payments) to
only those youth age 16 or older at the time of
permanency. This provision could provide an
incentive for prospective adoption parents of fos-

ter youth younger than age 16 to delay finaliza-
tion until the child reaches the age of 16. While
this possibility seems highly unlikely for
“stranger” adoptions, the possibility may be less
remote for foster parent adoptions.

Transition plan. The Act requires states, for all
youth during the 90-day period immediately
prior to aging out of care, to “provide the child
with assistance and support in developing a tran-
sition plan that is personalized at the direction of
the child, includes specific options on housing,
health insurance, education, local opportunities
for mentors, and workforce supports and em-
ployment services.”

Extending eligibility for transition services.
The Act extends eligibility for Independent Liv-
ing Program (ILP) services to children adopted
or placed in kinship guardianship at age 16 or
older. In addition, the Act extends eligibility for
education and training vouchers to children who
exit foster care to kinship guardianship at age 16
or older (those adopted after age 16 were already
eligible}.

Ensuring Positive Educational and

Health Outcomes for Foster Children

Under prior law, states wete required to maintain
case plans for children in foster care that con-
tained, “to the extent available and accessible,”
the health and educational records of the child,
including the names of providers, the child’s
grade level performance, the child’s school re-
cords, assurances that a child’s placement in fos-
ter care took into account proximity to the
child’s school of origin, a record of the child’s
immunizations, known medical problems, medi-
cations taken, and other relevant health and edu-
cational imformation. Despite these require-
ments, there has been widespread concern that
child welfare agencies have not consistently met
the educational and health care needs of children.
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Promoting educational stability. The new Act
adds state case plan requirements for ensuring
the educational stability of children in foster
care, including assurances that the state agency
“has coordinated with appropriate local educa-
tional agencies...to ensure that the child remains
in the school in which the child is enrolled at the
time of placement.” If remaining in the child’s
school of origin is not in his or her best interest,
the state must assure that the local educational
agency provides immediate enrollment in a new
school, with all of the child’s educational records
provided to the new school.

Ensuring children are enrolled in school. The
new Acts also requires states to provide assur-
ances that foster children are enrolled in school,
home schooled, in an independent study pro-

gram, or incapable of attending school on a full-

time basis due to the medical condition of the
child. It is noteworthy that the section of the bill
is titled “educational attendance requirement,”
vet there is no additional language about aiten-
dance. For example, there are no provisions re-
quiring states to address truants or dropouts. It is
also noteworthy that CBO estimates that this title
would reduce federal spending by almost $500
million aver ten years, presumably as a result of
IV-E disallowances for children not enrolled in
school. It is not certain whether HHS will view
this provision the same way and/or enact regula-
tions to assess state performance on this meas-
ure. As with assessing performance with sibling
placements, it would appear that changes to AF-
CARS requirements may be at least one of the
ways that HHS could determine whether states
are meeting this requirement consistently. Re-
gardless of HHS regulations, states will need to
determine how they will track school enroll-
ments of children in their custody, and how they
will respond when those children drop out of
school.

Coordination of health care services. The Act
requires states to develop a plan for the ongoing
oversight and coordination of health care ser-
vices for children in foster care. The plan should
ensure a coordinated strategy to identify and re-
spond to the health care needs of children in fos-
ter care placements, including mental health and
dental health needs. The plan should outline a
schedule for initial and follow-up health screen-
ing, how health needs identified through screen-
ings will be monitored and treated, how medical
information will be updated and appropriately
shared, how continuity of health care will be en-
sured, and how oversight of prescription medica-
tions will be achieved. Little is currently known
about existing state policies and procedures to
ensure effective and appropriate coordination of
health care services, and the field could benefit
greatly from the identification and dissemination
of model programs.

Support and Incentives for Adoption

In 2006, more than 50,000 children were adopted
from foster care. However, this represented less
than half of the children that were “free” for
adoption. As noted above, more than 25,000
children age out of foster care each year without
achieving permanency. Since 1997, the federal
government has provided states with incentives
to increase the number of children adopted from
foster care. In 1996, Congress also enacted leg-
islation to promote the adoption of foster chil-
dren in the U.S. through the provision of a non-
refundable tax credit.

Extension/expansion of adoption incentives.
The Act extends the adoption incentives program
for five years, changes the baseline for determi-
nation of incentive payments, and increases the
level of the incentive payments. In addition,
states may reccive additional payments if their
adoption “rate” exceeds the highest ever previ-

*1t is important to note that although there was considerable discussion about extending the incentives to include guardian-
ships or reunification, the final Act only includes incentives for adoption.
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ously recorded since 2002.> The Act defines the
adoption “rate” as the number of foster care
adoptions finalized during the fiscal year divided
by the number of children in foster care on the
last day of the proceeding fiscal year. This rate
fails to take into account the number of children
for which adoption was not a goal, and actually
may penalize states with high rates of reunifica-
tion. It appears that this definition simply mir-
rors the existing HHS measure that was created
due to the lack of reliable data on the case plan
goals of children in care. States may want HHS
to allow them some flexibility in assessing
changes in the adoption rate using a more accu-
rate measure.

Informing parenis of the adoption tax credit.
In 2004, it appears that taxpayers claimed the tax
credit for less than one in four foster children
adopted, even though all were eligible to receive
the credit. Addressing this issue, the Act re-
quires states to inform any individual who is
adopting, or whom the state is made aware is
considering adopting, a foster child of their eligi-
bility for the adoption tax credit. It appears that
many child welfare agency staff are themselves
ill informed about the adoption tax credit, and
will need training as well as documentation to
assist prospective adoptive parents in under-
standing this benefit.

Support for Indian Tribes

Under previous law, Indian Tribes could not ac-
cess federal Title IV-E funds to administer their
own foster care or adoption assistance programs,
but instead had to have an agreement with a state
government to access IV-E funds. More than
half of the federally recognized tribes currently
do not have such an agreement.

Direct access to IV-E funds. The Act permits
states and tribes to continue to operate or create
agreements to administer the IV-E program, but
it also allows tribes or tribal consortia to directly

access and administer IV-E.  Tribes are now
also eligible to receive direct allocations of fed-
eral funds from the John H. Chafee Independ-
ence Program. There are numerous requirements
that tribes will be required to meet, and HHS
will be issuing detailed regulations on a number
of key issues. The Act requires HHS to provide
technical assistance, implementation support,
and start-up grants to assist tribes in their transi-
tion to administering their own IV-E programs.
Tribes will likely need considerable technical
assistance to assess and enhance their capacity to
meet the burdens of administering IV-E. In ad-
dition to the federal assistance, states can assist
fribes by providing both financial and non-
financial resources.

Federal Fiscal Changes

The Act made several other changes that did not
alter federal policy priorities, but did alter the
level of reimbursement that states can receive.
Because these provisions have the potential to
alter federal expenditures, it is likely that HHS
will issue regulations that identify allowable ex-
penses.

De-link adoption assistance from Aid to Fami-
lies with Dependent Children (AFDC). Under
previous law, states could only claim reimburse-
ment for special needs children adopted from
foster care who met Title IV-E income eligibility
standards (i.e., children who were removed from
the home of parents whose income would have
made them eligible for AFDC in 1996). The Act
removed this requirement, and thus states, over
time, can seek reimbursement for adoption assis-
tance payments made on behalf of all special
needs children who meet other IV-E eligibility
requirements.

Increasing reimbursement rate for training.
Title IV-E training dollars have been available to
reimburse states (at an enhanced 75 percent rate)
for costs associated with training public agency
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workers. The Act allows states to seek enhanced
reimbursement (prior law allowed reimburse-
ment at the administration rate of 50 percent) for
costs associated with training private agencies,
which are defined as “state-licensed or state ap-
proved child welfare agencies providing ser-
vices,” as well as court personnel, attorneys,
guardian ad litems, court appointed special advo-
cates, and prospective relative guardians. States
will be concerned with how HHS defines “state
approved child welfare agencies providing ser-
vices,” and whether certain providers that states
want to train are excluded by the definition.

Increasing reimbursement rate for education-
related travel.  Under previous law, states
could seek Title IV-E reimbursement for travel-
related expenses as an administrative expense
(with a 50 percent reimbursement rate). States
may now include costs associated with
“reasonable travel” expenses for transportation
to a child’s school of origin in the foster care
payments (reimbursed at the Medicaid matching
rate). HHS will likely provide guidance to
states on what constitutes “reasonable travel”
expenses.

The Role of the Courts

Some of the key decisions facing states, and the
potential contributions that the advocacy and
philanthropic communities can make in imple-
mentation of the Act, are discussed above. How-
ever, the courts also have an opportunity to influ-
ence the implementation of many of the key pro-
visions of the Act. For example, judges can ask:

1) caseworkers how they have made due dili-
gence to notify relatives of children in care;

2) relatives identified if they were informed of
the option of becoming foster parents;

3) child welfare officials whether unlicensed kin-
ship care placements are safe, and if so, why

they were not licensed with waivers of non-
safety standards;

4) caseworkers what reasonable efforts were
made to keep siblings together in foster care, and
when separated, what reasonable efforts are be-
ing made to ensure frequent visitation;

5) caseworkers of foster youth who will be aging
out of the systems, and the foster youth them-
selves, about the transition plan that has been
developed;

6) caseworkers about the efforts taken to allow
children to remain in their school or origin; and

7) prospective adoptive parents if they were in-
formed about their eligibility for the federal
adoption tax credit.

What’s next on the legislative

horizon?
As described above, P.L. 110-351 has the poten-
tial to significantly affect state child welfare pol-
icy and practice in numerous ways. However,
the Act did not address longstanding concerns
among child welfare experts about structural
problems in federal financing. Experts argue
that the existing federal financing structure limits
the flexibility states have, fails to make states
accountable for child or system outcomes, pro-
vides insufficient incentives for states, unneces-
sarily drains resources for administrative pur-
poses, or simply denies states the resources
needed to implement meaningful reforms. The
perceived problems of the federal financing
structure and proposals to address these prob-
lems have been well documented elsewhere;
however, the two issues that have received the
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greatest attention are eligibility for Title IV-E
and the imbalance between titles IV-E and I'V-B.

While the Act removed income requirements for
reimbursement of adoption assistance, eligibility
for reimbursement of foster care payments under
Title IV-E remains linked to 1996 AFDC income
standards. A recent survey found that IV-E
penetration rates remained virtnally unchanged
between SFY 2004 and SFY 2006. However,
the longer trend is downward, and this linkage
can only hurt states’ ability to obtain federal re-
imbursement in the future. Moreover, many
policymakers are concerned about the message
that maintaining this link sends — that the federal
government only has a financial stake in the care
of foster children from poor families. There ap-
pears to be widespread consensus that de-linking
Title IV-E from AFDC is necessary and appro-
priate, but the complex nature of the financing
structure (including how to address historical
inequities) makes legislative reform challenging.

In addition to not addressing de-linking of foster
care from AFDC, the Act did not address the im-
balance between federal funds allocated for fos-
ter care and adoption and the funds allocated for
prevention and child protective services. With
IV-E an uncapped entitlement and IV-B capped
(and at a relatively low level), researchers and
advocates have noted that states lack any finan-
cial incentive to achieve the child welifare goals
of keeping families together and ensuring timely
permanency for children removed from their
homes. Reducing the number of children in fos-
ter care only reduces the amount of federal reve-
nue states receive. Numerous legislative pro-
posals have been floated to provide states greater
flexibility in their use of IV-E dollars, and to
make states more accountable for positive out-
comes for children.

Reauthorization hearings for TANF -

(reauthorization is needed in 2010) will consume
much of the attention of the Congressional com-

mittees that are also responsible for child welfare
oversight. However, this does not necessarily
mean that additional child welfare reform is not
possible or even unlikely. Discussions about
child welfare have often been tied to discussions
of the broader social service net generally, and
TANF specifically (child welfare reforms were
widely discussed during passage of the Personal
Responsibility and Work Reconciiiation Act).

Moreover, a significant portion of federal funds
expended -on child welfare comes from TANF
and money transferred from TANF to the Social
Services Block Grant. While there may be con-
cerns about discussing child welfare in the con-
text of TANF reauthorization, child welfare ad-
vocates will need to balance these concerns with
the real possibility that this may be one of the
legislative vehicles most likely to move forward.
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