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MEMORANDUM
February 11, 2004
TO: Rutt Bridges
Peggy Lamm
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initiative measure 2003-2004 #386, concerning rainy day funds- TABOR refund
- education funding.

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidaive Council and the Office of Legidative Legd Services to "review and comment” on initiative
petitions for proposed laws and amendmerts to the Colorado Constitution. We hereby submit our
comments to you regarding your proposed amendment, a copy of which is attached.

The purpose of this gatutory requirement of the Legidative Council and the Office of Legidative
Legd Servicesisto provide commentsintended to ad proponents indrafting the language of their proposal
and to make the public aware of the contents of the proposal. Our first objective is to be sure we
understand your intent and objective in proposing the amendment. We hope that the statements and
guestions in this memorandum will provide a basis for discusson and understanding of the proposdl.

Pur poses
The mgor purposes of the proposed initiative appear to be:

1 To add a new section 21 titled "State and locd rainy day funds' to article X of the Colorado
condtitution;

2. To prohibit the use of tax rate increases to fund rainy day funds;

3. To prohibit the new section 21 from being interpreted to increase tax rates without the permission
of the voters,



Effective January 1, 2005, to require the state to annualy deposit at |east one percent of itsannua
tax revenue into a newly created state rainy day fund until a reserve equd to ten percent of the
state's most recent generd fund budget has been accumulated, and to require the state rainy day
fund to consst of cash and bonds with a maturity of two years or less so that state rainy day fund
revenues are available when needed,;

To diminate the state emergency reserve currently required by section 20 (5) of aticle X of the
Colorado congtitution and transfer its cash funds to the state rainy day fund,

To requirerevenuesinexcessof the conditutiona limitationon state fisca year spoending that would
otherwise be refunded to be alocated firg to provide the required annua funding for the state rainy
day fund and thento provide general fund support to local public schools and higher education and
to exempt those dlocations from exigting revenue and spending limits;

Inany fisca year inwhich state tax revenues, after adjustment for population growthand inflation,
decline from the prior fiscd year:

a To dlow moneys to be alocated from the state rainy day fund to address a revenue
shortfdl in any fiscd year in which state tax revenues, dter adjustment for population
growth and inflation, decline from the prior fisca year asfollows

I. To dlow up to one-hdf of the Sate rainy day fund to be alocated to address the
revenue shortfdl;

i. To count any use of Sate rainy day fund moneys to address the revenue shortfal
agang exising gpending limits;

b. To defer the expenditure of up to one-hdf of the increase in revenue to be dlocated as
required by section 17 (1) of article I X of the Colorado condtitution, but to require itsfull
restoration within the following three fiscal years, and

C. To suspend the requirement that revenues be allocated to the state rainy day fund;

To dlowatwo-thirdsmgority of both houses of the generd assembly to dlocate moneys fromthe
state rainy day fund to mitigate expenses resulting from a natura or manmade disagter, and to
exclude moneys dlocated from existing spending limits,

To require the submisson of a ballot question titled "Shdl the state indefinitely suspend the
dlocation of excess tax revenue for the state Rainy Day Fund, loca school digtricts and higher
education, so that tax refundsunder Article X, section20 (7) of the Colorado congtitution may be
resumed?’ after ten years of rainy day fund deposits are made o that voters can reconsider the
alocation of excesstax revenues required by the new section 21,
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10.

To authorize any locd digtrict government to propose aloca rainy day fund that istailored to meet
the needs of the citizens of the didtrict, to dlow such a proposal to exclude the didtrict from any
provisions of section 20 of article X of the state congtitution that affect ditrict revenues, spending,
or debt, and to require such a proposd to be gpproved by amgority of the voters of the digtrict
before becoming effective.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technica questions:

1.

Would the proponents capitalize the words "enacted” and "people” in the enacting clause of the
proposed amendment so that the clauseisformatted as specifiedin section 1 (8) of article V of the
Colorado congtitution?

To conform to standard drafting practices regarding the form of proposed amendments to the
Colorado condtitution, would the proponents:

a Show dl of the subgstantive text of the proposed initiative (everything except the enacting
clause, the amending clause, and the bold-faced type head notes) in"LARGE AND SMALL
CAPITAL LETTERS' to indicate that the text is new condtitutiond language?

b. Replace the amending clause of the proposed initiative so thet it Sates: "Article X of the
congtitution of the state of Colorado is amended BY THE ADDITION OF A NEW
SECTION to read:"?

C. Remove the capitalization from the phrases "Rainy Day Fund" and "Rainy Day Funds'
throughout the proposed initiative?

d. Add aperiod at the end of the main head note for the initiative?
e In subsection (2) of the proposed initiative:

I. Replacethe referenceto "atice X, section 20 (5)" with areference to "section 20
(5) of thisarticle'?

. On the lagt line, replace the word "must” with the word "shal"?

f. Insubsection (3) of the proposed initiative, replace the reference to "article X, section 20
(7)" with areference to "section 20 (7) of thisarticle'?



3.

o] In subsection (4) of the proposed initiative:

I. Replace the reference to "atide X, section 17 (1)" with areference to "section
17(1) of aticle 1X of this condtitution™?

i. On the sixth line, remove the hyphen from the term " per-pupil"?
il On the seventh line, replace the word "must” with the word "shal"?

h. Insubsection (6) of the proposed initiative, replace the reference to"article X, section (20)
(7)" with areference to "section 20 (7) of article X"?

I. Insubsection (7) of the proposed initiative, replace the referenceto "article X, section 20"
with areference to "section 20 of this article€'?

B Insubsections (2) and (4) of the proposed initidive, replace the word "mugt” withtheword
"ddl"?

To conform to standard punctuation rules, would the proponents:

a On the seventh line of subsection (4) of the proposed initiative, remove the comma after
the word "and"?

b. On the fifth line of subsection (6) of the proposed initiaive, remove the comma after the
word "education"?

Subgtantive questions:

1.

ArticleV, section 1 (5.5) of the Colorado condtitution requires dl proposed initiatives to have a
sngle subject. The proposed initiative, however, would, among other things: prohibit the use of
tax rate increases to fund rainy day funds; require the state to make deposits to a ate rainy day
fund; diminate the state emergency reserve required by section 20 of article X of the Colorado
conditution (TABOR); require the retention and allocation of excess state revenues, specify the
circumstances under which rainy day fund moneys may be used and inwhichcertain conditutiona
educati onfunding requirements may be partly suspended; authorize the establishment of local rainy
day funds and the exclusonof local digtrictsfromTABOR provisons that affect digtrict revenues,
debt, or spending; and require the referrd of abalot question to the votersin the future. Taking
into account the numerous requirements of and other matters addressed by the proposed initiative,
what is the Sngle subject of the proposed initiative?

Subsection (1) of the proposed initiative prohibits the use of atax rate increase to fund rainy day

funds, but subsection (2) of the proposed initiative requiresthe state to annudly deposit at |least one
percent of its annud tax revenue into the sate rainy day fund. Do these provisions conflict with
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each other in any way? If the voters of the State approve atax rate increase, would the state be
required to deposit one percent of its revenues atributable to the tax rate increase into the state
rainy day fund even though subsection (1) of the proposed initigtive prohibits the use of atax rate
increase to fund rainy day funds? If the voters of the state approve atax rateincrease, would the
state be prohibited from annualy depositing one percent of its annud revenues attributable to the
tax rate increase to the dtate rainy day fund even though subsection (2) of the proposed initiative
requiresthe state to annudly deposit at least one percent of its annud tax revenue into astate rainy
day fund?

Withrespect to subsection (1) of the proposed initiative, does the phrase "tax rateincrease” apply
only toincreasesinthe rate of anexigingtax (e.g., astate or loca salestax or the state income tax)
so that other types of tax increases could be used to fund rainy day funds or doesit aso apply to:

a Theimpostion of anew kind of tax?

b. The broadening of the base to which a particular tax is applied (e.g., the dimination of a
date or locd salestax exemption or a state income tax modification)?

Subsection (2) of the proposed initidive requiresthe state to annualy depodit "at least one percent
of itsannud tax revenue' into the sate rainy day fund, which raises the following questions:

a Does the phrase "its annud tax revenue':
I. Include al revenues generated by taxes imposed by the state including:

A. Revenuesinexcess of the TABOR state fiscd year spending limit thet are
required to be refunded under current law?

B. Revenues of taxes imposed by the state that are not used for state
purposes such as gasoline and specid fuel tax revenues that are credited
to the highway userstax fund and alocated to countiesand municipalities?

il Include gate revenues fromsources other than taxes such as fees, interest on the
investment of state moneys, property saes, and gifts?

il Includefederal moneys received by the state that the federal government origindly
obtained through the imposition of federd taxes?

b. Does the requirement to "annualy deposit” moneys apply to caendar years or State fiscal
years? If it gppliesto fisca years, to which fisca year would it first apply?

Subsection (2) of the proposed initidive requiresthe stateto annudly deposit moneysinto the state
rainy day fund "until areserve equd to ten percent of the state's most recent general fund budget
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has been accumulated”, which raises the following questions:
a What isincluded in the generd fund budget?

b. Whichgenerad fund budget is considered the most recent genera fund budget and at what
point in time is that determination made? For example, if the long gopropriations bill is
enacted in April of any givenfiscd year and specifiesdl or most of the generd fund budget
for the next fisca year, isthe most recent budget & the time the long appropriations bill is
enacted the budget for the current fiscal year or the new budget specified in the long
gppropriations bill? How do supplementa genera fund appropriations, either positive or
negative, affect the amount of "the state's most recent generd fund budget”?

Subsection (2) of the proposed initiative requires the dimingtion of the state emergency reserve
required by TABOR and the transfer of the cash funds of the reserve to the state rainy day fund.
However, the Sate emergency reserve is not a single fund, but rather is annualy designated by the
General Assambly as conggting of state properties and moneys in different funds (e.g., for the
2003-2004 fiscd year some of the funds designated as congtituting the State emergency reserve
are up to $100,000,000 of the tobacco litigation settlement trust fund, the controlled maintenance
trust fund, the Colorado river recovery programloanfund, the fishand wildlife resources fund, the
perpetual base account of the severance taxtrust fund, the species conservationtrust fund, the wild
life cash fund and fund equity, and up to $87,400,000 of state properties designated by the
Governor), which raises the following questions:

a I the total balances of dl cash funds designated asthe state emergency reserve exceed the
amount of the reserve that must be transferred to the state rainy day fund, how is the
amount of moneys to be taken from each designated cash fund determined?

b. How would the transfer of moneys from cash funds designated as the state emergency
reserve affect programs funded by moneys fromthose cashfunds? Would the proposed
initiative override any existing congtitutiond or statutory provisions that specify the manner
in which money in a cash fund designated as the state emergency reserve isto be used?

Subsection (2) of the proposed initictive requires the sate rainy day fund to consst of cash and
bonds with a maturity of two years or less "to ensure that state Rainy Day Fund revenues are
available when needed," which raises the following questions:

a If a sudden economic downturn results in an unanticipated revenue shortfal or a disaster
occurs that alows the expenditure of state rainy day fund moneys pursuant to subsection
(4) or (5) of the proposed initidtive, is even the two-year maturity limit short enough to
ensure the availability of state rainy day fund moneys?

b. If not, should the maturity limit be shortened to ensure the availability of state rainy day
fund moneys or lengthened to dlow greater returns on the investment of state rainy day
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8.

fund moneys?

With respect to subsection (3) of the proposed initiative:

a

Does the phrase "excess state revenues that would otherwise be refunded under article X,
section 20 (7)" apply only to revenues that actudly would be refunded but for the
proposed initiative, or doesit also apply to excess state revenues that the voters of the
dtate have authorized the State to retain through approva of any other balot questionand
thereby supersede any other use of excess date revenues gpproved by the voters of the
state?

Because excess date revenues remaining after the state makes required annua deposits
to the state rainy day fund are to be "applied to genera fund support” for public schools
and higher educetion:

I. Would the appropriation of those revenues fromthe general fund be subject to the
statutory limitation on annud genera fund appropriations specified in section
24-75-201.1, Colorado Revised Statutes?

i. Would the appropriation of those revenues from the genera fund count towards
the "maintenance of effort" requirement of section 17 (4) of article IX of the
Colorado condtitution, whichrequiresannua generd fund appropriations for total
program education funding to increase by at least five percent annudly through
sate fiscal year 2010-117?

Not al excess state revenues are tax revenues (e.g., the state a so receives revenuesfrom
the impogdtion of fees and the invetment of state moneys). Accordingly, do the
proponentsintend that the phrase "excess tax revenues' have a different meaning thanthe
phrase"excess sate revenues', and, if so, what are " excesstax revenues' as disinguished
from "excess Sate revenues'?

Wha are the "exigting revenue or spending limits' againgt which alocations of excess tax
revenues do not count?

How would funding be prioritized between local public schools and higher education?
Could al excess state revenues not deposited to the staterainy day fund be alocated only
for local public schools or only for higher educationor must both public schools and higher
education be funded? Could any excess Sate revenues be used for other purposes?

Subsection (4) of the proposed initiative states:

In any fiscal year in which there occurs a decrease from the prior fisca
year in state tax revenues after adjustment for population growth and
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inflation: 1) up to but not morethanhdf of the state Rainy Day Fund may
be dlocated to address the revenue shortfal; 2) such use of Sate Rainy
Day Fund revenues shdl count againg exiding soending limits; 3) up to
hdlf of the increase in revenue to be alocated as mandated by article IX,
section17 (1) may be deferred, but the required per-pupil spending must
be fully restored withinthe following threefiscd years; and, 4) no revenues
need to be allocated to the state Rainy Day Fund.

The language of subsection (4) of the proposed initiative raises the following questions.

a

It would appear to beimpossble to determine the amount, and in some instances even the
exigence, of adecrease in state tax revenues for any given fiscal year fromthe prior fisca
year until after thefiscal year ends, but subsection (4) appearsto adlow the dlocation of
sate rainy day fund moneys to the extent necessary to address the decrease, the
suspension of a portion of specified congtitutiona education funding growth requirements,
and the suspensionof annua deposits to the state rainy day fund inany fiscal year inwhich
such adecrease occurs. How does this timing work? Do the proponents actually intend
that a decrease in Sate tax revenues dlow the dlocations of sate rainy day fund moneys
and suspensions of requirements authorized by subsection (4) in the next fiscal year after
State tax revenues decrease?

Do the proponents intend that the dlocations of state rany day fund moneys and
suspensions of requirements authorized by subsection (4) take effect if state tax revenues
decline but overdl state revenues do not decline (eg., if an increase in Sate feerevenues
exceeds a decrease in State tax revenues, or if the state sdlls an asset such as its right to
receive tobacco litigation settlement payments and the amount generated by the sale
exceeds the amount of the decrease instate tax revenues)? If not, should something other
thanadeclinein date tax revenues be the triggering event for the alocations of staterainy
day fund moneys and suspensions of requirements authorized by subsection (4)?

With respect to the phrase "adjustment for population growth and inflation’:
I. Whét is the meaning of the terms "population growth" and "inflation”?

. How and for what period are populationgrowthand inflation to be caculated for
purposes of making an adjustment?

il Could revisons in measurements of population growth and inflation affect
implementation of the proposed initigtive or the state's powers or obligations as
specified in the proposed inititive?

V. How does"adjusment for popul ationgrowthand inflation” affect the determination
of whether thereis a decrease in datetax revenues? Would state tax revenuesbe
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10.

deemed to have decreased in any fiscal year in which they did not increase by a
percentage equal to population growth plusinflation? Would population growth
and inflation be used to caculate State tax revenues on a per capita basis to
determine whether there is a decrease?

d. With respect to the authorization to dlocate Sate rainy day fund moneys to "address the

revenue shortfal":

i. Is a "revenue shortfdl" the amount of a decrease in state tax revenues from the
prior fisca year?

ii. If state tax revenues decling, but overall state revenues increase, would there be
a "revenue shortfdl" to address, and, if so, how would the General Assembly
know what needed to be addressed?

il How would gtate rainy day fund moneys be dlocated to address a "revenue
shortfal"? Would the General Assembly appropriate moneys from the Sate rainy
day fund? Would moneys from the state rainy day fund be transferred to the
generd fund and then gppropriated from the generd fund?

e What "exigting spending limits" would the use of Sate rainy day funds "count againg™?

f. With respect to the authorization to defer "up to haf of the increase in revenue to be
alocated as mandated by article 1X, section 17 (1)" with "the required per-pupil spending
[to] be fully restored within the following three fiscd years':

I. Section 17 (1) of article IX of the Colorado constitution does not refer to any
"increase in revenue’, but instead mandates increased spending for specified
education-related purposes. What "increase in revenue' does the proposed
initiative reference? Would the proponents consider changing the phrase™increase
inrevenue to be alocated" to "annud growthinfunding required for the fisca year”
in order to more closdy match the language of section 17 (1) of article X?

i. What doesit mean for "required per-pupil spending” to be "fully restored"?

il For any fisca year in which date tax revenues decline from the prior fiscd yesr,
could the categoricd program funding requirementsof section17 (1) of article IX
of the Colorado condtitution be deferred indefinitely?

V. How does this authorization relate to the other provisons of the proposed
initiative?

With respect to subsection (5) of the proposed initiative:
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11.

12.

What doesit mean for the Generd Assembly to "dlocate’ Sate rainy day fund reserves?
Would the Generd Assembly appropriate moneys from the fund? Would the Generd
Ass=mbly transfer moneys from the fund to the generd fund or some other fund and then
appropriate it? If this provison gives the Generd Assembly the authority to dlocate the
reserves, would the governor have the authorityto veto ahill providing for suchalocation?

What are the "exigting soending limits' againgt whichthe use of state rainy day fund moneys
"shdl not count"?

Do the phrases"Rainy Day Fund reserves' and "Rany Day Fund revenues' have the same
meaning? If not, how are they different?

With respect to subsection (6) of the proposed initiative:

a

Does the phrase "After ten years of Sate Rainy Day Fund deposits' refer to:

I. The point in time after the state has actudly made ten annua depositsto the state
rainy day fund?

i. The paint in time tenyearsfollowing the first annual deposit to the Sate rainy day
fund, regardless of whether the state made annua depositsto the state rainy day
fund in each intervening year?

il The point in time after the accumulated State rainy day fund balance reachesten
percent of the state's most recent genera fund budget, regardless of whether the
gtate must make more than ten annual deposits for the fund baance to reach that
amount?

Subsection (6) refers to the "alocation of excess tax revenues' and "tax refunds under
atide X, section20 (7) of the Colorado condtitution”, but not dl excess state revenuesare
derived from taxes, and not dl refunds of excess state revenues are tax refunds. Is
subsection (6) intended to address only excess tax revenues and tax refunds? |If not,
should the references be changed to "the dlocation of excess state revenues' and "refunds
of excess date revenues under section 20 (7) of article X of the Colorado condtitution”?

Would approval of the balot questioninany way affect the ability of the General Assembly
to seek future voter-approved revenue changes?

How does the referrd of the ballot question set forth in subsection (6) relate to the other
provisons of the proposed initiative?

With respect to subsection (7) of the proposed initiative:
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What is the meaning of the phrase "locd digtrict” government? Doesit include counties,
cities and counties, municipdities, school digtricts, and specid didtricts?  Any other
governmental entities? Doestheterm "digtrict” have the same meaning for purposes of the
proposed initiative asit does for purposes of TABOR?

Subsection (7) alowsthe exclusion of adidrict from "any provisons of article x, section
20 that affect digtrict revenues, debt or spending." Which of the following provisons of
TABOR "affect didrict revenues, debt or spending':

The provison of subsection (1) of TABOR that sates "Other limits on digtrict
revenue, spending, and debt may be weakened only by future voter approva™?

The provisons of subsection (3) of TABOR that require specified language for
ballot questions that increase taxes or debt?

The provisons of subsection (4) of TABOR that require "voter approva in

advance' for any:

A. New tax?

B. Tax rate increase?

C. Mill levy above thet for the prior year?

D. Extenson of an expiring tax?

E Tax policy change directly causing a net tax revenue gain to any district?
F. Creationof any multiple-fiscd year direct or indirect district debt or other

financia obligation whatsoever without adequate present cash reserves
pledged irrevocably and held for paymentsin dl future fiscd years?

The emergency reserve requirements specified in subsection (5) of TABOR?

The provisons regarding emergency taxes in subsection (6) of TABOR?

The provisions of subsection (7) of TABOR that:

A.

B.

C.

Limit locd didrict fiscd year spoending?
Limit locd digtrict property tax revenue?

Specify the manner in which loca didrict fiscd year spending and
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property tax revenue are calculated?
vil. The provisons of subsection (8) of TABOR that:
A. Prohibit new or increased transfer taxes on redl property?
B. Prohibit the impogtion of locd didtrict income tax?
C. Prohibit any presumption in favor of any pending property tax vaugation?
D. Require past or future sales by alender or government to be considered
as comparable market sales and the sales prices to be kept as public

records?

E Require actua vaue for resdentia rea property to be determined solely
by the market approach to appraisa?

When may aloca didrict propose alocd rainy day fund? At agenerd dection only? At
agenerd or November odd-year eection? At aspecid eection?

How do thelocd rainy day fund provisons of subsection (7) relaeto the other provisons
of the proposed initiative?
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