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MEMORANDUM
March 22, 2004
TO: Beverly Ausfahl and Ronald Brady
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initiive measure 2003-2004 #107, concerning requirements for nonpublic
schools that receive subgdies of public funds

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidative Council and the Office of Legidative Lega Services to "review and comment” on initictive
petitions for proposed laws and amendments to the Colorado Condtitution. We hereby submit our
comments to you regarding the appended proposed initiative.

The purpose of this statutory requirement of the Legidative Council and the Office of Legidative
Legd Services is to provide comments intended to aid proponents in determining the language of their
proposal and to aval the public of knowledge of the contents of the proposa. Our first objectiveisto be
sure we understand your intent and your objective in proposing the amendment. We hope that the
gatements and questions contained in this memorandum will provide a basis for discusson and
understanding of the proposa.

Pur poses

The major purposes of the proposed amendment appear to be:

1 To expressthe intent of the people of the state of Colorado that nonpublic schools engaged in
K-12 education that receive subsdies of public funds be subject to full public scrutiny and
awareness.

2. To express the intent of the people of the state of Colorado that, as a condition of receipt of
subsidiesof public funds, nonpublic schools engaged in K - 12 educationcomply withpertinent legd
requirements applicable to other schools that are funded with taxpayer dollars.



3.

To require al nonpublic schools recelving subsidies of fundsto:

a Adopt anondiscriminationpolicytoensurethat digible childrenare not excluded or treated
differently based on their race, creed, color, gender, nationd origin, religion, ancestry, or
disbility;

b. Comply withthe " Americans with Disahilities Act" to the same extent as any public school
built in the same year as the nonpublic schooal;

C. Be subject to the Colorado openrecordslawsto the same extent as a public school and,
be required to provide any requesting person acopy of any finad performance or financid
audits performed on the nonpublic schoal;

d. Requirethat dl students attending such nonpublic schools take dl state mandated tests that
are administered to students in public schools a the same grade levels;

e Be subject to the state's educationa accountability requirements to the same extent as a
public school;

f. Requirethat teachersemployed by such nonpublic schools hold andternative, provisond,
or professiona teacher's license or authorization; and

g. Requirethat school adminigtrators employed by such nonpublic schools hold aprovisond
or professonad adminigtrator's license or authorization.

Toexpressthe atutory definitions of the terms "adminidrator”, "nonpublic schools’, "teacher”, and
"subsidies of public funds' asthey are used in the proposed measure.

To establish the effective date of the proposed measure as July 1, 2005.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technica questions:

1.

To conform to the style in which existing law and amendments to existing law are written, would
the proponents consider:

a Changing the amending clause of the proposed initigtive from "ARTICLE IX OF THE

CONSTITUTION is amended to BY THE ADDITION OF A NEW SECTION, to
read:" to "Artide X of the condtitution of the state of Colorado is amended BY THE
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ADDITION OF A NEW SECTION to read:"?

b. Removing the hyphenin"NoN-pPuBLIC" that appearsinthe first sentence of subsection (1)
of the proposed initiative and making it one word?

C. Capitdizing the firgt letter of the first word in each paragraph of subsection (2) and in
paragraph (d) of subsection (3) of the proposed initiative?

d. Changing "COLORADO REVISED STATUTES" t0 "COLORADO REVISED STATUTES" in
paragraphs (c), (e), (f), and (g) of subsection(2) and paragraphs (a) and (c) of subsection
(3) of the proposed initiative?

e. Replacing the word "tests' with the word "assessments’ and adding the word
"assessments’ or "exams' after " Colorado student assessment program” in paragraph (d)
of subsection (2) of the proposed initiative?

f. Deetingthe "AND" at the end of paragraph (€) of subsection (2) of the proposed initiative?

. Inserting the word "secTioN" before"22-60.5-201" in paragraph (f) of subsection (2) of
the proposed initiative, before "22-60.5-306" in paragraph (g) of subsection (2) of the
proposed initiative, before "22-60.5-102(3)" in paragraph (&) of subsection (3) of the
proposed initiative, and before "22-60.5-102(21)" in paragraph (c) of subsection (3) of
the proposed initiative?

h. Switching the order of paragraphs (c) and (d) of subsection (3) of the proposed initiative
S0 thet the definitions are in dphabeticd order?

Subgtantive questions:

1.

Subsection (1) of the proposed initiative contains the phrase "non-public schools that are engaged
in Colorado K-12 education”. Does this phrase refer to nonpublic elementary and secondary
schools in Colorado? Would the proponents condder clarifying this phrase?

What does the term"digible child" meanasusedin paragraph (a) of subsection(2) of the proposed
initigive? Is there a definition of "eigible child" that currently exids in satute to which the
proponents would consider referring in paragraph (a) of subsection (2)? Is the "digible child"
reference related to the Colorado Opportunity Contract Pilot Program, article 56 of title 22,
Colorado Revised Statutes? Would the proponentsconsider including adefinition of "digiblechild"
in subsection (3) of the proposed initiative?

a Section 7 of article | X of the state constitution reads as follows:

Section 7. Aid to private schools, chur ches, sectarian pur pose, for bidden.
Neither the generd assembly, nor any county, city, town, township, school digtrict or other
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public corporation, shal ever make any appropriation, or pay from any public fund or
moneys whatever, anything in aid of any church or sectarian society, or for any sectarian
purpose, or to help support or sustain any school, academy, seminary, college, university
or other literary or scientific ingtitution, controlled by any churchor sectarian denomination
whatsoever; nor shdl any grant or donation of land, money or other persona property,
ever be made by the state, or any such public corporation to any church, or for any
Sectarian purpose.

How do the proponents intend that the language of the proposed initiative, if adopted, be read with the
exiding provisons of section 7 of article IX of the state condtitution®?

b.

Section 34 of articdle V of the state constitution reads as follows;

Section 34. Appropriations to private ingitutions forbidden. No

gopropriation shal be made for charitable, industrid, educationd or benevolent purposes
to any person, corporation or community not under the absolute control of the state, nor
to any denominationa or sectarian ingtitution or association.

How do the proponents intend that the language of the proposed initiative, if adopted, be read with the
exigting provisons of section 34 of article V of the state condtitution?

4.

Paragraph (a) of subsection (2) of the proposedinitidive prohibitsdiscriminationagaing an "digible
child" on the basis of the child's "race, creed, color, gender, nationa origin, religion, ancestry, or

dissility".

a Do the proponentsintend that "creed” mean something different than "religion”?

b. Do the proponents intend that an dl-femae nonpublic school is barred from exduding a
mde "digible child"?

C. Do the proponents intend that a nonpublic school is barred from excluding an "digible
child" with adisability, no matter how severe?

d. Arethe proponents aware that neither state nor federa law guaranteesafree appropriate

public education” to a student who voluntarily attends a nonpublic school?

Paragraph (b) of subsection (2) of the proposed initidive requiresthe nonpublic school to comply
with the federa "Americans with Disgbilities Act of 1990" ("ADA") to the same extent as any
public schoal built in the same year as the nonpublic school .

a

If the ADA has more stringent requirements for state and local government buildings then
it does for private buildings, do the proponents intend for the proposed initiative to
supercede federa law?



Do the proponents intend that a nonpublic school be deemed a "place of public
accommodation” asthat term isused in the ADA?

If the ADA permits certain private buildings under three stories or under 3,000 square feet
per floor to be constructed without anelevator, do the proponentsintend that a nonpublic
school meeting those criteriawould no longer be entitled to that elevator exemption?

Do the proponentsintend that a nonpublic school complete a sdlf-eva uationof the school's
policies and practices, asisrequired of a public entity?

Do the proponents intend to require al newly constructed nonpublic schools that receive
subsidies of public funds to be fully accessible, and that any dterations to schools built
before the effective date of the ADA be accessible?

Do the proponents intend that older schools provide program accessibility as of January
26, 1995, through the dteration of exiging fadilities, the acquisition or construction of
additiona facilities, the relocation of aservice or program to an accessible facility, or the
provision of services a dternate accessible Stes?

Paragraph (c) of subsection (2) of the proposed initigtive requires that the state open
records laws apply to nonpublic schools receiving subsidies of public funds to the same
extent as public schools. Becausethereisno " Colorado Open Records Act” per se, and
because article 72 of title 24, Colorado Revised Statutes, may not be the most accurate
cite for what is commonly regarded as the State openrecordslaw, would the proponents
consder modifying the references more specificaly?

Thereferenceto section22-56-109 isactudly areferenceto the performance audit of the

Colorado Opportunity Contract Filot Program and not to a performance audit of a
nonpublic school. Would the proponents consider modifying this provison to darify their

intent?

Would the nonpublic school be required to provide dl of its records for review, even
though it may be recaiving subsdies of public funds only for afew sudents?

Paragraphs (d) and (e) of subsection (2) of the proposed initiative both refer to compliance with
statewide assessments.

a

Do the proponentsintend that other accountability measuresinstate law, e.g., state model
content standards or accreditation, gpply to these nonpublic schools?

How do the proponentsintend the provisions of sections 22-7-601 through 22-7-613 to

apply to nonpublic schools? Would a nonpublic school be required to participate in the
state data reporting system created pursuant to section 22-7-603, C.R.S.? Would a
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nonpublic school be required to participate in the requirements of the academic growth
programcreated insection22-7-603.7, C.R.S.? Would the department of education be
required to caculate academic performance and academic improvement raings for the
nonpublic school, pursuant to section22-7-604, C.R.S.? Would the nonpublic school be
required to send out annua school accountability reports pursuant to section 22-7-605,
C.R.S.? Would anonpublic school be required to submit aschool improvement plan and
be potentidly subject to converson to a charter school pursuant to section 22-7-609,
C.R.S.? Would anonpublic school be digibleto participatein the closing the achievement
gap program pursuant to section 22-7-611, C.R.S.? Would these requirementsdiffer for
anonpublic school that receives subsidies of public funds for fewer than dl of its sudents
or even aminority of its sudents, and, if so, in what way?

If an digible gudent enralled in the nonpublic school takes a statewide assessment, how
is that student's score counted? Does it apply toward the student's school district of
residence or toward the nonpublic schoal, or is it caculated with dl other students
receiving vouchers?

Paragraph (f) of subsection (2) of the proposed initiative refers to ateacher's "license or
authorization issued pursuant to 22-60.5-201". While the types of teacher licenses
mentioned are outlined insection22-60.5-201, C.R.S., teacher authorizations are outlined
insection22-60.5-111, C.R.S. Would the proponents consider changing the language of
paragraph (f) of subsection (2) of the proposed initigtive to indude the specific
authorizations that the proponentswould like nonpublic school teachersto hold aong with
across reference to the gpplicable Statute or statutes?

Paragraph (g) of subsection (2) of the proposed initiative refers to an administrator's
"licenseor authorizationissued pursuant to 22-60.5-306". Whilethetypesof administrator
licenses mentioned are outlined in section 22-60.5-306, Colorado Revised Statutes,
adminigrator authorizations are outlined in section 22-60.5-111, Colorado Revised
Statutes.  Would the proponents consder changing the language of paragraph (g) of
subsection (2) of the proposed initidive to include the specific authorizations that the
proponentswould likenonpublic school adminigtratorsto hold aong witha crossreference
to the gpplicable statute or satutes?

No mentionis madeinthe language of the proposed initidive about arequirement for these
nonpublic schools to employ licensed specia servicesproviders(seesection22-60.5-210,

C.R.S) or licensed principals (see section 22-60.5-301, C.R.S). Isit the proponents

intent to omit these classes of providers?

Is it the intent of the proponents that dl teachers employed at nonpublic schools hold a
license or authorization, or merdly those teachers who are teaching the "digible children?

Inparagraph (b) of subsection (3) of the proposed initiative, a"nonpublic school” isdefined. What
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10.

11.

is meant by a school performing an "academic function"? Would an on-line school meet this
definition? Would a school within a school meet this definition? What is meant by the phrase
"Iindividuds associated for rdligious or other purposes'? Would this definitioninclude a nonpublic
home-based educational program as described in section 22-33-104.5, C.R.S.? Are private,
nonsectarian schools included? It gppears the proposed initiative would not apply to nonpublic
schoals that enroll fewer than ten students, even though the school receives subsidies of public
funds. Isthisthe proponents intent?

Paragraph (d) of subsection(3) of the proposed initiative defines "subsdies of public funds'. What
is meant by the phrase "provided pursuant to an agreement™? Does that phrase refer to alegdly
enforceable contract? What ismeant by thephraseor other arrangement? Would public moneys
"transferred directly or indirectly to pay for dl or part of a child's education at a nonpublic school”
include the provision of textbooks or ingtructiona materias to anonpublic schoal, or the payment
of atrandator for adeaf sudent enrolled inanonpublic school? What isthe effect of including the
word "indirectly”?

The proposed initidive does not appear to contain apenalty provison. Isit the proponents intent

that the Genera Assembly would adopt statutes for the enforcement of the proposed initiative?
What types of enforcement mechanisms or pendties do the proponents anticipate?
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