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MEMORANDUM
February 3, 2004
TO: Pete Maysmith and Lorie Y oung
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initigive measure 2003-2004 #84 and #85, concerning the Colorado Fair
Redidricting Act

Section1-40-105 (1), Col orado Revised Statutes, requiresthe directors of the Legidative Council
and the Office of Legidaive Legd Servicesto "review and comment” on initiative petitions for proposed
laws and amendments to the Colorado Condtitution. This memorandum contains our comments to you
regarding the appended proposed initiative.

The purpose of this statutory review and comment requirement is to assst proponents in
determining the language of their proposa and to make the public aware of the proposad. Our first
objective isto be sure we understand your intent and your objective in proposing the amendment. We
hope that the statements and questions contained in this memorandum will provide abasis for discusson
and understanding of the proposa.

An earlier verson of this proposed initiative, 2003-2004 #75, was the subject of amemorandum
dated January 5, 2004, and was discussed at a public meeting on January 6, 2004. The questions and
comments in this memorandum do not duplicate the comments and questions that were addressed at the
earlier meeting, except whennecessary to addressissuesinthe revised measure. However, the comments
and questions that have not been addressed by changesin the proposal continue to be rdevant and are
incorporated by referenceinto this memorandum. For convenience, changes to the " Purposes’ sectionas
aresult of the revison of the proposed measure are shown in double underlined type.

The questions and commentsin this memorandum refer to both proposed measures #34 and #85,
except where specifically noted.
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Pur poses

The mgjor purposes of the proposed amendment appear to be:

To amend the provisons of the state congtitution on the divison of the state into congressiond
didricts in order to transfer the power to divide the State into congressiona digtricts from the
generd assembly to afair redigtricting commisson (commission);

To make adeclaration of the purposes and rationae of the proposed measure;

To require that congressiond districtsbe as equa in population as possible and that the deviation
in population among the digtricts be as low as practicable;

To prohibit congderation of the location of the residence of any candidate for or incumbent
member of congress or the generd assembly in the drawing of congressond and date legidative
didricts;

To dtate that the plan for dividing the state into congressond and state legidative didricts shdl
comply with dl federa laws governing redidricting;

To apply to congressiond redidricting the same criteria of compactness, contiguity, preservation
of local government boundaries, and communities of interest that currently apply to Sate legidative
districts, to add as a new criterion for both congressond and state legidative redistricting the
requirement that districts be competitive to the extent practicable; and to statethat the criteria shdll
be gpplied to the maximum extent practicable and in the order in which they are listed,

To date that congressond and Sate legidative didricts shal be drawn once every tenyears, after
each federd census;

Totransformthe existing Col orado regpportionment commissonintothe Coloradofar redigtricting
commission; and to pecify that the commissondhdl have sevenmembers. Four appointed by the
legidative department, two selected by lot, and one sdected by the members of the commission;

To date that members of the commission shdl be qudified dectors of the state of Colorado who
voted in at least one of the last two generd dectionsin which they were digible to vote;

To specify the following regarding the two members of the commission to be sdected by lot:

a The secretary of state shall conduct an open application process.

b. i. Under proposed measure#34, the secretary of date shdl forward the names and
biographical informetion of adl qudified applicants to the chief justice of the state

supreme court, and the chief justice shdl sdect from dl qudified applicantsapool
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of at least Sx applicantswho can, inthe chief justice'sjudgment, bring fairnessand
ba ance to the commission.

Under proposed measure #85, the secretary of state shdll forward the names and
biographica information of al qualified applicants to the director of the office of
legidative council, and the director shall sdect from al qudified applicantsa pool
of at least six gpplicants who can, in the director's judgment, bring fairness and
balance to the commission.

No later than February 15 of the year after the year inwhichafedera census istaken, the
secretary of state shdl select two members of the commisson by lot from the pool of
applicants determined by the chief justice (#84) or the director (#85).

Each of thetwo members selected by lot shal be a registered Colorado voter who has
been unaffiliated with any politica party for at least three yearsbefore appointment to the
commisson.

To specify the following regarding the members of the commission appointed by the legidative
department:

a

The speaker of the house of representatives, the house minority leader, the president of the
senate, and the senate minority leader, in that order, shdl each appoint one member
between February 16 and February 25 of the year after the year inwhichafedera census
is taken.

Each of the four |egidative appointees shal be aregistered Colorado voter who has been
continuoudy registered withthe same politica party for thethreeyears before gppointment
to the commission.

To specify the following regarding the seventh member of the commission:

a

The seventh member shdl be appointed by a vote of at least five of the Sx previoudy
appointed members by March 31 of the year following the federd census.

The seventhmember shall be aregistered Colorado voter who has not been &filiated with
any political party aready represented on the commission in the three years before
gppointment to the commission.

To specify that no more than two commission members shdl be afiliated with the same palitica

party;

To specify that no more than one member shall be appointed from any congressond didtrict;
except that if Colorado has fewer than seven congressiond digtricts, each congressiond didrict
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shall be represented on the commission and up to two members may be appointed from a
congressond didrict;

To specify that no person shdl be appointed to the commission who currently holdsdlective office
in Colorado or has within the previous three years been agppointed to, eected to, or a candidate
for any elected public office, ____ served asanofficer or employee of apalitical party, or served
as aregistered pad lobbyigt;

To date that during the term of office and for three years thereafter, a member shdl beindigible
for dected public office in Colorado or for registration as a paid lobbyigt;

To state that dl exiging provisons regarding the timeline and supreme court approval for the
regpportionment of the members of the general assembly shal aso gpply to the redrawing of
congressiond didtricts;

To require the commissonto convene, gppoint the seventh member, and dect its officersno later
than March 31 of the year of the appointment of its members;

To date that if the commisson failsto submit an agreed upon plan, the state supreme court shall
adopt a plan in accordance with dl the conditutiond criteria for drawing districts no later than

fifty-five days prior to the date established in statute for the event commencing the candidate

sdlection processin such vear;

To date that if an agreed upon plan is challenged in court, the state supreme court shal have
origind jurisdiction and discretion to establish a procedure to dispose of the matter promptly,
congstent with the rights of the parties, ether afirming the commisson's action or reversng it, in
which case the court shdl remand the plan to the commisson with instructions indicating the
commission's errors in preparing the plan;

To specify that five commissoners, induding the chair or vice-chair, condtitute a quorum and that
five or more votes are required for any officid action;

To dtate that where a quorum is present, the commissionshadl conduct businessin meetings open
to the public with at least seventy-two hours notice;

To require the commission to hold at least one public hearing in each congressiond didtrict on its
proposed plan, alowing for comments and questions from the public; and to specify that
each public hearing shall be publicized a least two weeks in advance;

To require the commission to make redigtricting data and mapmaking tools available to the public
in a least one location in each congressond digtrict and to alow the public and the genera
assembly to submit redistricting maps, recommendations, and inquiries;
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To require the genera assembly to appropriate sufficent funds for the compensation and payment
of the expenses of the commisson members and any saff employed by it and for fees and
expensesincurred by the commission in the event of alegd chdlengetoits plan;

To date that the commission shdl have access to datistical information compiled by the Sate or
its palitical subdivisons and computer software necessary for its regpportionment duties,

To dtate that if any provision of sections 44 to 48 of article V of the state congtitution or the
application thereof to any person or circumstancesis held invaid, the remaining provisons of the
atide that can be giveneffect without the invaid provisonshdl remainineffect, and to declarethat
sections 44 to 48 of article V are severable.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technicd quedions.

1.

The amending clause of the proposed measure states that section 48 of article V of the state
conditution isamended. Thisimpliesthat al of section 48 is being amended, so if subsection (1)
(e) of that section is not included in the proposed measure, it may be considered to be deleted by
amendment. In addition, the amending clause statesthat new sectionsareadded to articleV, when
infact the proposed measure adds only one new section. The proposed measure usesthe enacting
clause we recommended in our previous memo, but this language is no longer appropriate Snce
section48 (1) (e) and some new sections have been removed fromthe proposed measure. Would
the proponents consder using two amending clauses? The first amending clause would be & the
beginning of the proposed measure as follows:

Be it Enacted by the People of the State of Colorado:

Sections 44, 46, 47, and 48 (1) (a), (1) (b), (1) (c), (1) (d), and (1) (f) of
atideV of the condtitution of the state of Colorado are amended, and the
sad section 48 (1) is further anended BY THE ADDITION OF THE
FOLLOWING NEW PARAGRAPHS, to read:

The second amending clausewould be near the end of the proposed measure, just before the new
section 51

Article V of the congtitution of the state of Colorado is further amended
BY THE ADDITION OF A NEW SECTION to read:

Instandard drafting style, sectionheadings are not shown in smdl cgpitds. Would the proponents
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consder setting forth the heading of section 44 in lower case ("Section 44. Fair political
representation.™)?

I nthe heading of section46, the word " Senatorid™ is still capitalized even though it is no longer the
first word of the heading. Would the proponents consider correcting this typographica error?

In proposed measure #385, section 48 (1) (b) refers to the "DIRECTOR OF THE OFFICE OF
LEGISLATIVE COUNCIL". To usethe officid name of this position, would the proponents consider
changing this to "DIRECTOR OF RESEARCH OF THE LEGISLATIVE COUNCIL" (See section 2-3-304,
C.R.S)?

In section 48 (1) (c), the sentence beginning "NO PERSON SHALL BE APPOINTED TO THE
COMMISSION . . ." gppears to contain an unintended double negative. The relevant portion of the
sentence reads. "NO PERSON SHALL BE APPOINTED TO THE COMMISSION WHO . . . SHALL NOT
HAVE SERVED AS AN OFFICER OR EMPLOY EE OF A POLITICAL PARTY ... ." Would the proponents
consder rewording this sentence as follows. "NO PERSON SHALL BE APPOINTED TO THE
COMMISSION WHO CURRENTLY HOLDS ELECTED OFFICE IN THE STATE OF COLORADO OR WHO
HASWITHIN THE PREVIOUS THREE YEARS BEEN APPOINTED TO, ELECTED TO, OR A CANDIDATE
FOR ANY ELECTED PUBLIC OFFICE OR SERVED ASAN OFFICER OREMPLOYEE OF A POLITICAL PARTY
OR AS A REGISTERED PAID LOBBYIST."?

Instandard drafting style, aninternd reference to another subsection of the same sectionneed only
refer to the other subsection and not to the entire section. Would the proponents consider
fallowing this practice in section 47 (4) ("N OTWITHSTANDING SUBSECTION (2) OF THIS SECTION,
COUNTIESMAY ALSO BE DIVIDED IN ORDER TO CREATECOMPETITIVE DISTRICTSASLONG ASSUCH
DIVISION IS CONSISTENT WITH SUBSECTION (3) OF THISSECTION.") and section 48 (1) (f) (. ..

MEMBERS OF THE GENERAL ASSEMBLY AS SET FORTH IN PARAGRAPH (e) OF THIS SUBSECTION (1)
II)?

In section 48 (1) (h), would the proponents consider hyphenating the number "sevenTy Two"
("SEVENTY-TWOQ")?

Insection 48 (1) (i), theword "AT" is dill capitdized even though it isno longer the first word in
the sentence. Would the proponents consider correcting this error?

"Genera assembly” is capitalized in section 48 (1) (j) but not in section 48 (1) (k). Would the
proponents consider changing the reference in section 48 (1) (j) to "GENERAL ASSEMBLY" t0 be
congstent?

To claify the use of sngular and plura, would the proponents consider rewording section 51 as
follows

IF ANY PROVISION OF SECTION 44, 45, 46, 47, OR 48 OF THISARTICLE OR THE
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APPLICATION THEREOF TO ANY PERSON OR CIRCUMSTANCE IS HELD INVALID,
SUCH INVALIDITY SHALL NOT AFFECT OTHER PROVISIONS OR APPLICATIONS OF
SECTIONS 44, 45, 46, 47, AND 48 OF THIS ARTICLE THAT CAN BE GIVEN EFFECT
WITHOUT THE INVALID PROVISION OR APPLICATION, AND TO THIS END THE
PROVISIONSOF SECTIONS 44, 45, 46, 47, AND 48 OF THISARTICLE ARE DECLARED
TO BE SEVERABLE.

11.  Would the proponents consider capitdizing the fird | etter of the first sentenceinsection47(4) ("To
THE EXTENT PRACTICABLE . . . .") and the third and sixth sentences of section 48 (1) (¢) ("No

MORE THAN ONE. . .." ad "DURING THE MEMBER'S. . . .")?
Subgtantive questions
1 Section 46 prohibits the far redigtricting commission from consdering the 'PRIMARY LEGAL

RESIDENCE" of any candidate for office, incumbent legidator, or incumbent member of congress
when preparing its redigtricting plan. What does "primary lega resdence’ mean? Does thisterm
imply that a person can have more than one lega residence, with one of them being the primary
legd resdence? Colorado's congtitution and Statutes generdly refer smply to a person's
"residence’ for purposes of voting and running for office. See, for example, section 4 of articleV
of the state congtitution. The state election code, in section 1-1-104 (43), C.R.S,, defines
residence as "the principle or primary home or place of abode of aperson”, implyingthat aperson
has only one residence and that the person's primary home is his or her resdence. To darify the
proposed measure, would the proponernts consider changing 'PRIMARY LEGAL RESIDENCE" tO
"LEGAL RESIDENCE" or Smply "RESIDENCE"?

2. Under proposed measure #85, the director of research of the legidative council, rather than the
chief judtice of the state supreme court as in proposal #84, would select the pool of gpplicantsfor
the far redigtricting commission to be selected by lot. What is the purpose of this change? The
director of research is an employee of the generd assembly who is appointed without reference
to party afiligtionand serves in anonpartisancapacity. Isit the proponents intent that the director
would select gpplicants onanonpartisanbasis? Would thedirector havetheauthority to determine
the manner and bas's for sdecting applicants that, in the director's judgment, are able to bring
fairnessand balance to the commisson? Could the genera assembly enact laws or rulesgoverning
the selectionprocess? Could members of the generd assembly otherwise atempt to influence the
decison of the director?

3. Section 48 (1) (g) of the proposed measure refers to "THE DATE ESTABLISHED IN STATUTE FOR
THE EVENT COMMENCING THE CANDIDATE SELECTION PROCESS IN SUCH YEAR". TO what event
or eventsdoesthisrefer? Would it clarify the intent of the proposed measure to refer specificaly
to the generd dectioninthat year, to avoid possibly implicating the candidate sl ection process for
specid didrict or primary ections?
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Inthis version of the proposed measure, the genera assembly has the opportunity to submit maps,
recommendations, and inquiriesto the fair redidricting commisson. What is the purpose of this
addition to the proposa? Would the generd assembly have to act by bill or resolution to submit
amap, recommendation, or inquiry? Would individua members of the generd assembly, groups
of members, committees, party caucuses, or the separate houses be allowed to make submissons
pursuant to this provison?
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