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MEMORANDUM
March 18, 2004
TO: Troy Eid and Diedra Garcia
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initigive measure 2003-2004 #102, concerning reform of the state avil service
system

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidative Council and the Office of Legidative Lega Services to "review and comment” on initictive
petitions for proposed laws and amendments to the Colorado constitution. We hereby submit our
comments to you regarding the appended proposed initiative.

The purpose of this statutory requirement of the Legidative Council and the Office of Legidative
Legd Services is to provide comments intended to aid proponents in determining the language of their
proposal and to aval the public of knowledge of the contents of the proposa. Our first objectiveisto be
sure we understand your intent and your objective in proposing the amendment. We hope that the
gatements and questions contained in this memorandum will provide a basis for discusson and
understanding of the proposa.

Pur poses

The major purposes of the proposed amendment appear to be:

1 To reform the state civil service system by making changes related to the state personnel system,
the State personnel board, the department of personnel and state personnd director, the veterans
preference, the principa departments, and the State auditor's Saff;

2. To make the following changes in the Sate personnel system:



To require that appointments and promotions in the state personnd system be made
according to merit as ascertained by comparative assessments of qudifications, instead of
by competitive tests of competence;

To specify that gppointmentsand promotions inthe state personnel systemare to be made
without regard to sex;

To exempt certain persons from the state personnel system;

To reped the provison that permits a politica subdivison to contract with the state
personnd board for personnel services,

To permit the Sate to use private contractors to provide State services,

To reped the "rule of 3" and instead provide for the determination by law of a limited
number of qudified applicants to be considered for appointment to a position in the Sate
personnd system,

To diminate the current exceptions to the requirement that appointees to the state
personnel system reside in the state, and instead alow the general assembly to create
exceptions,

To diminate provisons specifying the gppointing authorities for certain employees,

To modify the provison dlowing persons in the date personnd system to hold thelr
postions during efficdent service or until retirement age by specifying that certified
employeesin the state personnd system are entitled to their positions until separation for
retirement, resignation, reduction in force, or cause;

To specify that certified employees that have smilar duties are to receive Smilar salaries,
as provided by law, instead of requiring that employees be graded and compensated
according to standards of efficient service that are the same for dl employees having like
duties,

To diminate some of the circumstances under which a certified employee may be
dismissed, suspended, or disciplined, and instead permit a certified employee to be
disciplined as provided by law;

To specify that temporary employment shdl not exceed 9 monthsin a 12-month period,
ingtead of 6 months, and diminate the establishment of an digibility list for permanent
positions, and



m. To diminate the authority of the state personnel board to establish probationary periods
for initid gppointmentsinthe state personnel system and instead specify that probationary
periods are not to exceed twelve months;

To make the following changes in the state personnel board:

a To reped provisions concerning initid gppointments to the state personnd board,

b. To modify the grounds for remova of members of the state personnel board; and

C. To modify the rule-making authority of the state personnd board;

To make the following changes to the department of personndl and State personnel director:

a To reped the provison creating the department of personnd;

b. To modify the rule-making authority of the state personnel director;

To make the following changes to the veterans preference:

a To dlow an employer to use numerica or nonnumerical methods for assessng
qudifications of gpplicants for appointment or employment in its personnd, avil service,
or merit system;

b. To specify how the veterans preference gpplieswhen ether anumericd or nonnumerica
method is used;

To repeal the requirement that al but a certain number of state auditor's office Saff be included in
the state personne system.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technica questions:

1.

Section 1 (8) of article V of the Colorado condtitution requires dl initiatives to begin asfollows:
"Beit Enacted by the People of the State of Colorado”. Would the proponents consider adding
this language to the beginning of the proposed initiative?

If the title board determines that the proposed initiative hasasngle subject, it will designate atitle
and submission clause for the proposed initiative. Therefore, the proponents proposed title and
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submission clause are unnecessary. Would the proponents consder removing these items?

After the title but before the amendments to the condtitutionthereis a sentence that appears under
the heading "Declaration”. The following questions relate to this sentence:

a

b.

What isthe purpose of the declaration? What legd effect will it have?

Isit the intention of the proponents thet the declaration be included as part of the text of
the measure for purposes of publication pursuant to section 1-40-124, C.R.S,, and the
ballot information booklet pursuant to section 1 (7.5) of atidle V of the state congtitution
and section 1-40-124.5, C.R.S. If so, would the proponents consider adding language
to daify thisintention?

Asvoterswill not have an opportunity to vote in favor of, or againg, the language of the
declaration, the declarationappearsto be astatement of the proponents intent, rather than
a saement of the intent of the voters. Accordingly, would the proponents consider
changing the phrase"it isthe intent of the people” to it isthe intent of the proponents of this
initiative'?

Would the proponents consider usng WHEREAS clauses to separate the independent
clauses in the declaration? (For example, "WHEREAS, The purpose . . .; and
WHEREAS, Itistheintent . . ..")

To conform to standard drafting practices regarding the form of proposed amendments to the
Colorado congtitution, would the proponents:

a

Show the existing language of each provision of the congtitutionthat is being amended, and
use gtrike-through type to show language that is being deleted or repeal ed (strike-through)
and large and smdl capitd | ettersto show new congtitutiona language (LARGEAND SMALL
CAPITAL LETTERS)?

Remove provisons that are not being changed inthe proposed initiative (section 13 (3) of

article X1, section 14 (5) of article XI1, and section15 (2) of atidle X11), and change the

amending clausesto read asfollows.

i. For section 13 of article X11 -- "Section13 (1), (2), (4), (5), (6), (7), (8), (9), (10)
and (11) of article X11 of the congtitutionof the state of Colorado are amended to
read:";

i. For section 14 of article X11 -- "Section 14 (1), (2), (3), and (4) of article XII of
the congtitution of the state of Colorado are amended to read:";

. For section15 of atide XII -- "Section 15 (1), (3), (4), (5), (6), and (7) of aticle
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XII of the condtitution of the state of Colorado are amended to read:";

C. Clarify your intentions regarding section 13 (7) of article X11? If the proponentsintend to
repeal the language of such subsection, show the text with strike-through type. If the
proponents do not intend to make any changes to such provison, follow the ingructions
st forth in the preceding paragraph 4.b.

To conform to standard grammar and punctuation rules, would the proponents:

a Strikethe word "in" from the phrase "students and inmates in employed” in section13 (2)
of article X1I of the proposed initiative?

b. Strikethe word "to" from the phrase "shal not to exceed nine months' insection 13 (9) of
aticle XII of the proposed initiative?

C. Strike the words "but" and "to" fromthe phrase "initidly appointed but shdl not to exceed"
in section 13 (10) of article X1 of the proposed initiative?

d. Add a period after the word "system” and capitdize the first | etter of the next word, "if" in
section 15 (2) () (I1) of article X11?

In most cases, the proposed initidive changesthe phrase "personnd system of the sate’ to "Sate
personnel sygem”, but such change is not made in the fird line of section 13 (2) of aticle XII.
Would the proponents consider meking the same change insuch provison? Also, if section 13 (3)
of atide XII remains in the proposed initiative, would the proponents consder making asmilar
change to such provison?

Subgtantive questions:

Section 13 of article X1 of the state constitution (hereafter referred to as "section 13").

1.

The language in section 13 (1) regarding appointments and promotions in the state personnel
system was changed from being "made according to merit and fitness, to be ascertained by
competitive tests of competence” to being "made according to merit, to be ascertained by
comparative assessments of qualifications as provided by law”. The following questionsrelate to
this change:

a Does the phrase"provided by lav', as used here and el sewherein the proposed initietive,
refer to laws passed by the Genera Assembly? If S0, isthe Genera Assembly required
to pass such laws?

b. Why isfitnessremoved as a qudificationfor appointments? How does the removal of the
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term "fitness" effect the meaning of section 13 (1)?

What are "comparative assessments of qudifications'? Arethere any limitations on the
discretion of the General Assembly in adopting such assessments?

How would appointments and promotions be made if the Generd Assembly fails to
establish comparative assessments of qudifications by law?

Theterm"sex" wasadded to the last clause of section 13 (1), so that gppointmentsand promotions
to offices and employments in the Sate personnd system shal be madewithout regard to sex. Is
it the proponents intention that there be no exceptions to this policy? Are there any jobsin the
state personnel system that require a person of a particular sex to perform it? If so, how could a
date agency hire for such position without regard to sex?

The following questions relate to section 13 (2):

a

b.

Are"principa departments' the same asthosethat are liged insection24-1-110, C.R.S.?

Is the "head" of a principd department the same person as the one identified in the
definition established in section 24-1-103, C.R.S.?

A member of any board or commission is exempt from the state personne system
regardiess of whether he or she is serving with or without compensation.  So, would a
member of aboard or commission that is specified in the existing language of section 13
(2), which is removed in the proposed initidtive, be exempt under the new generd
exemption relating to boards and commissions?

Under the exiding language of 13 (2), the employeesin the offices of the governor and the
lieutenant governor were exempt only if "[his or her] functions are confined to such offices
and whose duties are concerned only with the adminidration thereof”. The proposed
initigtive removes this limitation. How does such change effect the exemption from the
state personnel system? Would any employees not previoudy exempted under thisclause
be exempted with this new language?

The phrase "and not more than five employees in the offices of the heads of principa

departments’ was added to the list of persons exempt from the State personnel system.

I. How does this phrase relae to the offices of the governor and the lieutenant
governor? If it does not relae to those offices, would the proponents consider
griking the word "and" before "not" and placing a semicolon after "lieutenant
governor'?

i. What are the "offices of the heads of principa departments'?



. Who designates which five employees will be exempt? Would proponents
condder dlarifying who makes such designation?

f. "[O]ther dfficers of principa departments, as provided by law" are exempted from the
state personnd sysem. Who are "other officers of principal departments'? Does the
Generd Assembly establish who such officers are? Isthere any limitation onthe number
of officers that the Generd Assembly can exempt from the state personnel system?

s} Whoisan "officer in an educationd inditution? Who isan "officer” in a department that
isnot reformatory or charitable incharacter? Doestheexemptionrelaingto” other officers
of principa departments’ in the prior clause cover the same people?

h. Doesthe change inthe exemptionrdating to the attorney generd increase or decrease the
number of persons exempted from the sate personne system?

The following questions relate to section 13 (4):
a Wasit the proponents intentionto diminatethe ability of apolitical subdivisonto contract
with the state personnd system for personnel services?

b. What does "sate" mean? Doesit include political subdivisons? Doesit include parts of
the State that are exempted from the State personnd system?

C. How doesthis provison relate to "the reform of the Sate civil service system?

d. Section13(4) begins withthe phrase "Notwithstanding any other provisionof thissection”.
To which specific provisonsis this phrase referring?

e How does the proposed change modify exiginglaw? Could the state currently use private
contractors to provide state services?

f. Could the state replace dl of the employees in a department with employees of private
contractors, assuming that such action was provided by lav? What is to prevent such
action?

The following questions relate to section 13 (5), which is commonly referred to as the "rule of
threg":

a Would the "comparative assessments of quaifications' required in section 13 (1) be used
to determine who the "qudified gpplicants’ are?

b. Inlight of the use of the plura "applicants’, isit correct to say that the Generd Assembly
can establish anywhere between two and ten qudified gpplicants under this provison?



How will the gppointing authority select whichof the limited number of qualified applicants
shall be gppointed to a position?

Will the comparative assessments of qudifications adways yield the exact number of
qudified applicants as provided by lawv? Isit possble that there will be more qudified
gpplicants than the limited number provided by law pursuant to section 13 (5)? If so, how
would the gppointing authority select the pool of qudified applicants from which the
gppointment will be made?

The following questions relate to section 13 (6), which was changed to diminate a specific
exception to the requirement that al appointees shdl reside in the state "except as otherwise
provided by law":

a

Are there any limitations on the power to create exceptions pursuant to this provison?
Could the General Assembly create an exceptionthat exemptsal appointeesfromresding
in the sate?

Are there any persons who are currently inthe state personnel system who reside outside
of the gate? If so, how will they be affected by this change?

Asuming that it is the proponents intention to repeal section13 (7), the fallowing questions relate
to such subsection: (See technica question 4.c.)

a

Who dhdl be the appointing authority for the employees of the office of the head of a
principal department and for heads of divisons ranking next below the head of such

department?

Who dhdl be the appointing authority for al pogtions in the personnd system within a
respective divison?

The following questions relate to section 13 (8):

Who are "certified employees'?
Who determines that areduction in force is necessary?
What does "separation for cause" mean?

Areleaves of absence permitted under the state personnel system? |If so, would aperson
hold his or her position while on aleave of absence?

In the first sentence of section 13 (8) (a), doesthe phrase"asprovided by law" refer only
to "separationfor cause” or doesit refer to the preceding four reasons for separationlisted
in the sentence?



10.

11.

The proposed language dlows an employeeto be "disciplined as provided by law". What
does"disciplined"mean? Canitincludetermination? Could the Generd Assembly permit
each head of aprincipa department to establish his or her own types of discipline? What
happensif the Generd Assembly failsto enact any laws rdated to this provison?

The exiging language of section 13 (8) requires persons in the personnd system to be
"graded . . . according to standards of efident sarvice'. Does removing this phrase
eliminate the power of the Sate to grade personsin the personnel system?

Section 13 (8) (b) rdatesto the right of an apped for disciplining. Isthere asmilar right
of appeal for persons who are separated for cause?

The following questions relate to section 13 (9):

d.

What does the first sentence of section 13 (9) mean? (See technica question 5.b.)

Are temporary employment positions outside of the sate personnd system?

The current language of section 13 (9) permits the state personnel director to authorize
temporary employment, but that language is ddeted in the proposed initiative. Who will
authorize the temporary employment in the proposed initiative?

Is there any limit on the number of temporary employees?

The following questions relate to section 13 (10):

a

b.

What does the first sentence of section 13 (10) mean? (See technical question 5c.)

Doesthe probationary period apply to dl personsin the Sate personne system? Doesit
apply to people outsde of the state personnel system?

The phrase"shdl not exceed . . . twelve months' implies that the probationary period may
be any lengthof time lessthantweve months. Isthis correct? If so, who decideswhat the
length of the probationary period will be? Is there any limit onhow short suchperiod can
be?

What does the phrase "gpplicable classfication withinthe sate personnd sysem” mean?

Assuming that a person performs unsatisfactorily during a probationary period, who will
be entitled to dismiss such person?

Thelanguage of section 13 (11) requiresthat "employeesinthe state personnel systemprior to, on,
or after July 1, 2005, shall be subject to the provisions of this section on or after such date.”
Would any provisions of section 13 gpply to a personwho was employed by the state prior to July
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1, 2005, but not on July 1, 2005? How does the phrase "prior to" add to the meaning of the
sentence?

Section 14 of article X1 of the state constitution (hereafter referred to as "section 14").

12.

13.

14.

The following questions relate to section 14 (1):

a

The phrase "to classes and positions' was removed from the first sentence of section 14
(1). How doesthis change the meaning of the sentence?

The current language of section 14 (1) permits a member of the state personnel board to
"succeed himsdlf”. Could a person "succeed himsdf* more than one time under exigting
language of this provison? If yes, then is the new language in the second sentence of
subsection (1) of section 14 smply rephrasing the existing language?

The following questions relate to section 14 (2):

a

Doesthe removd of the term "willful" mean that amember of the board's unintentiona or
negligent "failure or inahility to perform” could warrant remova of amember of the Sate
personnd board by the governor?

Do the proponents intend that the governor be granted authority to remove members of
the personnd board for conviction of any offense?

What does the phrase "as provided by lawv" mean in this context? Doesit relate only to
"any other offensg’ or something else?

The following questions relate to section 14 (3) and (4):

a

How does the change to section 14 (3) change the state personnel board's authority to
make rules?

If thereisaprovison in sections 13 through 15 of article XII that is not the subject of a
law, isthe state personnel board or state personnel director prohibited from establishing
any rules related to such condtitutiona provisons?

What hagppens to rules related to the state personnel system enacted prior to the effective
date of the proposed initiative?

Both the state personnel board and the state personnd director "shall adopt rules to
implement the laws enacted”. Are the board and the director required to adopt rules on
al the same subjects? If so, what happens if there is a conflict between the two sets of
rules? Isthe state personnel board permitted to enact rules related to the areas set forth
inthelast clause of section 14 (4)?
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e. The language cregting the department of personnd is struck in section 14 (4). Does that
eliminate the department of personnd? What will happen to it?

f. After the change to section 14 (4), is the state personnel director in aparticular principa
department? Is he or she required to be the head of a particular department?

s} The state personnel director is required to adopt rules to implement laws enacted to
implement sections 13 through 15 of article X1, including rules concerning " gppointments
and promotions, standardization of pogtions, compensation, standards of performance,
grievanceprocedures, discipline, and separations.” What provisonsof sections 13 through
15 relate to standards of performance or to grievances?

Section 15 of article X1 of the state constitution (hereafter referred to as "section 15").

15.

16.

The following questions relate to section 15 (1):

a What are "minimum requirements for each assessment of qudifications'? How does it
relate to section 13 (1)? Is aperson who meets the minimum requirements considered a
"qudified applicant” as used in section 13 (5)? If s0, how will you limit the number of
persons who are qudified applicants?

b. What is a "comparable personnel system”? Is a home rule city required to have a
comparable civil service, personnd, or merit system?

C. Section 15 (1) requires al applicants entitled to apreference under such subsectionto be
given an interview. What happens if the gpplicant is not one of the limited number of
qudified gpplicants set forthinsection 13 (5)? Would he or she still berequired to receive
an interview, even though he or sheis not eigible to be appointed to the job?

Section 15 (4) has smilar language to section 15 (1), insofar as each generdly references "acivil
service or meit systemof any agency of the state or any political subdivisonof the state [thereof]".
Insection15 (1), the term " personnd” was added to the clause, but a Smilar change was not made
in section 15 (4). Wasthis intentiond?

Section 22 of article IV of the state constitution (hereafter referred to as "section 22").

17.

The second sentence of the existing language of section 22 reads asfollows "Subsequently, dl
new powers or functions shdl be assigned to departments, divisors, sections, or units in such
manner as will tend to provide an orderly arrangement in the administrative organization of Sate
government.” This sentence is deleted in the proposed initigtive. What is the effect of removing
this sentence?
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18. While the lagt clause of section 22 that exempts the heads of principa departments from the
classfied civil service wasremoved, those same persons are specificaly exempted from the state
personnel system under the language of section 13 (2), correct?

Section 49 (3) of article V of the state constitution (hereafter referred to as "section 49").
19.  Currently section 49 requires not more than three members of the staff of the state auditor to be
exempt from the state personnd system. Does repedling this provision have the effect of making

dl of the saff of the Sate auditor part of the state personnel system, except as otherwise provided
in sections 13 through 15 of article XI11?
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