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MEMORANDUM
April 20, 2004
TO: Robin Hubbard and Susan LeFever
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposedinitiative measure2003-2004 #144, concerning energy efficiency and renewable
energy standards.

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidative Council and the Office of Legidative Lega Services to "review and comment” on initictive
petitions for proposed laws and amendments to the Colorado Condtitution. We hereby submit our
comments to you regarding your proposed amendment, a copy of which is attached.

The purpose of this statutory requirement of the Legidative Council and the Office of Legidative
Legd Servicesisto provide commentsintendedto aid proponentsindrafting the language of their proposal
and to make the public aware of the contents of the proposal. Our first objective is to be sure we
understand your intent and objective in proposing the amendment. We hope that the statements and
questions in this memorandum will provide a basis for discusson and understanding of the proposd.

Special note

Anearlier versonof thisamendment was the subject of a memorandum dated April 2, 2004. The
comments and questions raised in this memorandum will be limited so as not to duplicate comments and
questions that were addressed at the earlier hearing on this amendment.

Purposes

The purposes of the new and revised provisons of the proposed amendment appear to be as
follows



To limit the scope of coverage of the new provisons to providersof retail eectric servicethat serve
over 40,000 customers,

To specify the procedures by whichthe customers of a qualifying utility, or of amunicipaly owned
utility or cooperative dectric association, may opt out of the requirements of this measure;

To include specified types of hydrodectricity among the eigible renewable energy resources that
may be counted toward the portfolio standards under this measure;

To require the Colorado public utilities commission (PUC) to adopt standards for the design,
placement, and management of dectric generationtechnologiesthat use digible renewable energy
resources to ensure that the environmenta impacts of such facilities are minimized; and

To limit the cogts of implementation of this measure that may be passed on to consumers of a

qudifying retal utility, so that the annua increase in retal rates do not exceed 50 cents per month
for the average resdentia customer.

Comments and Questions

The form and substance of the new and revised provisions of the proposed amendment raise the

fallowing comments and questions:

Technica questions:

1.

Thefirg sentenceinparagraph(a), onpage 1, refersto "digible renewable energy resources’. The
next sentence ligts the "digible renewable resources’. Are these phrasesintended to be identicd,
and, if so, should the word "energy” be inserted in the second sentence?

Thethird sentence of that same paragraphrefersto "compliancewiththis article.” Consdering that
this proposa has been revised since the earlier submisson and no longer enacts a new article,
should the reference to "this article” instead say "this section™?

The new language in proposed subsection (5), on page 3 ("Retall rate impact rul€") contains a
reference to "this section 40-2-124". The style currently followed in publication of the Colorado
Revised Statutes would be not to mention the section number within the section itsdlf, but say
amply "thissection”. Do the proponents wish to follow this style?

Proposed § 40-2-125 (on page 3) refersto "thh electric resource standards ... *. Should this be
"the dectric resource sandards'?



Subgtantive questions:;

1.

Why is 40,000 customers used as athreshold for a "qudifying utility” for the renewable energy
standards? How many retail electric service providers serve more than 40,000 customers in
Colorado?

The lig of digible renewable energy resources now includes "hydroe ectricity with a nameplate
rating of 10 megawaettsor less’. Is"nameplate rating” arecognized term of art in the industry, and
isit consdered ardiable indicator of the actua output of agenerating device? What isthe purpose
of thislimitation?

Thelig dsoincludes'run-of-river hydrodectricity”. What isthe proponents definition of "run-of-
river hydrodectricity”, and how doesit differ from"hydrodectricity with a nameplate rating of 10
megawaetts or less'? Would you consder adding a definition of "run-of-river hydrodectricity"?

In regard to the directive in proposed § 40-2-124 (2) (b), at the bottom of page 1, that the PUC
establish sandards for the design, placement, and management of dectric generationtechnologies
that use digible renewable energy resources to ensure that the environmental impacts of such
facilitiesare minimized: Are there any such sandardscurrently inexistence? If so, whéat revisons
would need to be made to ensurethat the environmenta impacts of such facilities are minimized?

In proposed § 40-2-124 (2) (b), onpage 2, the phrase"rurd enterprise zones' has beenremoved
but the statutory cross-reference to the enterprise zone statute, 8 39-30-103, C.R.S,, hasnot. Is
it the proponents intent that the 25% extracredit specified in that paragraph gill be available when
enagy is generated at fadilities that use renewables and are located in enterprise zones, but not
elsawherein the state?

Proposed subsection (5), on page 3 ("Retal rate impact rule") specifies a maximum retail rate
impact of 50 cents per month for the "average resdentid cusomer” of a"qudifying retal utility.”

a Isa"qudifyingretal utility” the same asa"qudifying utility"? 1f not, what isthe difference?

b. How was the figure of 50 cents arrived at? How should it be calculated?

C. Will the "average’ resdentia customer of some utilities notice a higher rate impact, or
should they be subject to a higher rate impact, than the "average' residentia customer of
other utiliies? Would it be acceptable for a utility to charge some of its resdential
customers more than an additiona 50 cents per month and others less, so long as the
sysem-wide average of that utility did not exceed 50 cents per month?

d. Do the proponents intend that the PUC limit the rate impact on business customers?

e How would you respond to the argument that requiring a utility to make specified
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investments, but limiting the return on those investments through a rate cap, could be
considered confiscatory?

The same subsection (5) states that the retall rate impact shal be determined "net of new non-
renewable dternaive sources' of dectricity supply that are "reasonably avallabl€e'’ at the time of the
determination. In this context:

a

b.

Does "new" mean available no earlier than January 1, 2005?

Does "non-renewable’ mean not included in the lig of "digible renewable [energy]
resources' in proposed 8§ 40-2-124 (1) (a), on page 1 of the proposal?

Does "dternative’ describe some category of dectric supply that is not included within
"naw", "renewable’, or "non-renewable'? If not, could the word "dternative' be ddeted
to darify this provison?

What is "reasonably avalable'? Is this a matter to be determined by the PUC in
rulemeking?

New subsection (9), on page 3 ("Procedure for exemption and incluson -- dection”) dlows a
"qudifying retall utility” or a "munidpaly-owned eectric utility or rurd eectric cooperative’ to
exempt itsdf from the requirements of this measure on a one meter to one vote basis, "providing
that a minimum of 50% of digible consumers participates in the eection”.

a

b.

Isa"qudifying retal utility” the same as a"qudifying utility"?

Isa"rurd dectric cooperative” the same as a" cooperative eectric association,” governed
by article 9.5 of title 40, CR.S.?

Does "providing that a minimum of 50% of digible consumers participates' (emphasis
added) mean that if lessthan50% participate, the eection results are disregarded? I so,
may the board of directors conduct another round of voting, soliciting the participation of
those who did not participate in the first round, until the number of votes necessary for
approval isreached?

What is an "digible consumer"? Would that include business customers as well as
resdentia customers?

For purposes of the "one meter, one vote' provison, do you anticipate any problems as
aresult of gtuations inwhichmore than one household is served by one meter, for example

in the case of an gpartment house or trailer park?

Paragraph (a), pertaining to qudifying (retail) utilities, setsout the € ectionrequirementsfor
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excluson, but does not mention a later eection to be re-included in the coverage of this
measure. Paragraph (b), pertaining to municipa and cooperative utilities, sets out the
electionrequirementsfor indusion, but does not mentionalater electionto be re-excluded
fromthe coverage of this measure. Do the proponents intend the elections held pursuant
to this subsection (9) to be a "once for dl" decison, or would you consider adding
language to dlow the decision to be reversed at some time in the future?



