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MEMORANDUM
March 23, 2004
TO: Richard Armstrong and Ron Stawicki
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposedinitiative measure 2003-2004 #109, concerning the state of Colorado American
Worker Protection Bill

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidative Council and the Office of Legidative Lega Services to "review and comment” on initictive
petitions for proposed laws and amendments to the Colorado constitution. We hereby submit our
comments to you regarding your proposed initiative.

The purpose of this statutory review and comment requirement is to assst proponents in
determining the language of their proposal and to make the public aware of the proposal. Our firgt
objective is to be sure we understand your intent in proposing the amendment. We hope that the
gatements and questions in this memorandum will provide a basis for discussion and understanding of the
proposal.

Pur poses

The major purposes of the proposed amendment appear to be:

1 To require every state contract for the performanceof servicesto contain provisons specifying that
only ditizens of the United States and permanent lega resident diensin the United States shdl be
employed inthe performance of services under the contract or any subcontract awarded under the
contract



2.

To date that the act shall take effect immediately.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technicd quedions.

1.

Do the proponents intend to amend the Colorado congtitutionor the Colorado Revised Statutes?
The proposal is cdled a "Bill" and entitled "An Act concerning State contracts', so the language
is gpparently intended to be statutory. Isthis the proponents intent?

Would the proponents specify whereinthe congtitutionor statutesthey wishto placethe provisons
of the proposed measure? For example, if the change is intended to be statutory, the proponents
may wish to place the provison in an gppropriate place in the state's Procurement Code, articles
101 through 112 of tile 24, C.R.S,, or intitle 8, C.R.S,, articles 18 through 19.7 of whichcontain
provisons granting preferences in bidding on certain state contracts.

Sectionl (8) of article V of the Colorado congtitution statesthat "The Style of dl lawsadopted by
the people through the initiative shal be, 'Be it enacted by the People of the State of Colorado™.
Do the proponents wish to modify the enacting clause of the proposed measure, which currently
states "Be It Enacted by the Generd Assembly of the State of Colorado”, to comply with this
requirement?

In standard drafting practice, changesto condtitutiona and statutory provisions are introduced by
means of an "amending clause." An amending clause for the proposed measure might read as
follows

Artide 101 of title 24, Colorado Revised Statutes, is amended BY THE
ADDITION OF A NEW SECTION (or BY THE ADDITION OF THE
FOLLOWING NEW SECTIONS, or BY THE ADDITION OF A NEW
PART) to read:

The exact language of the amending clause would depend on whether the provisons of the
proposed measure are drafted as a single new statutory section or multiple sections to be added
to an exiging article or as a new part of an article containing multiple sections.  Would the
proponents cons der addinganappropriateamending clauseinthisformto the text of the proposed
initiaive?

Do the proponents intend the phrase " State of Colorado Worker Protection Bill" to be included
inthetext of the proposa? If o, this language might be placed in a section of the proposal giving
the "short title" of thelaw. If, for example, the provisions of the proposed measure were placed
inanew part of article 101 of title 24, the amending clause and standard short title section might
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read asfollows:
PART 5
PREFERENCE FOR AMERICAN SUPPLIERS

24-101-501. Shorttitle. Thispart 5 shdl beknownand may be
cited as the "American Worker Protection Act”.

Do the proponentsintend the sections entitled "SYNOPSIS' and "STATEMENT" to be apart of
the proposal? If the proponents desire to include a statement of the purpose or intent of the
proposed measure in its Satutory provisions, such a statement might be included in a section
contaning alegidative declaration. For an example of alegidative declaration to assst in drafting
such a section inthe standard format, see section 24-1-101, C.R.S. If the proponents do not
intend for this language to become a part of the statutes, would they consider removing these
gtatements from the proposal ?

The word "stat€" is not capitalized in standard drafting practice. Would the proponents consider
putting it in lower case in the phrase "Every State contract” in section 1 of the text?

To be conggtent withstandard drafting practice, would the proponents consider changing "which”
to "that" in section 1 of the text?

The proposed measure ates. "This act shdl take effect immediatdly.” What do the proponents
mean by "immediady"? Election day? Under section 1-40-123, C.R.S,, an initiated measure
takes effect after the secretary of state canvasesthe votesand after an officid proclamation by the
governor, but no later than 30 days after the votes have beencanvassed. If the proponents want
the proposal to take effect upon the governor's proclamation in accordance with this standard
procedure, would they consider removing the phrase "This act shdl take effect immediatdy"? If
the proponents wish to have an effective date different from this standard effective date, the
effective date clause would typically be in a separate section of the proposed measure so that the
effective date language does not appear in the statutes or congtitution. Would the proponents
consder changing the proposa accordingly?

Subgtantive questions:;

1.

What doesthe phrase" State contract” meaninthe proposed measure? Do the proponentsintend
for the proposed measure to apply only to contracts entered into by the state under the
Procurement Code? Section 24-101-105, C.R.S,, excludes certain state contracts from the
gpplication of the Procurement Code. Do the proponents believe it is desirable or necessary to
create any exceptions to the requirement of the proposed measure?

Do the proponentsintend the phrase " State contract” to gpply to contracts entered into by politica

3=



subdivisons of the state, such as counties and other local governments?

The proposal gpplies to every "contract for the performance of services'. What is the exact
meaning of this phrase? Would the proposed measure apply to acontract to supply goodsto the
state? For example, would acontract for the purchase of office furniture be acontract for services
under the proposa? What if the contract included both the purchase and ingtdlation of the office
furniture?

The proposa appliesto "permanent legd resdents” Would employers who hire individuas who
arelawfully present in the United States on atemporary work visabe prohibited fromentering into
acontract witha state agency? What if the employer hasemployeesthat areforeign nationasliving
overseas and only provide support on the service contract? Would the state be prohibited from
entering into acontract withamulti-nationa corporation with officesin other countries employing
foreign nationdss if empl oyees outside the country perform some work related to the contract, such
as billing or other administrative support?

Will state agencies be required to verify that only U.S. citizens or legd residents are employed by
the contractor or subcontractor in the performance of work under a state contract? What would
be the effect on a state contract if, after entering into the contract, the agency learns that the
contractor or a subcontractor employs individuas other than U.S. citizens or legal residents?

Section 24-30-1203, C.R.S,, states that preferentia trestment is to be provided to nonprofit
agencies assigting people with severe disabilities when the products and services are determined
to beareasonable price. Title8, C.R.S,, dso containssevera articlescresting bidding preferences
for certain types of bidders, for example companies with ther principa place of business in
Colorado. How would the proposed measure interact with the preferences and restrictionsin the
current bidding process for Sate contracts?

Why does the proposed measure cregte a prohibition on the performance of contractsby certain
persons rather than creating a bidding preference, for example in favor of companiesthat agreeto
employ only citizens or legd resdentsin the performance of the contract? What would happen if
the state was unable to find a bidder for a particular contract that met the requirements of the
proposed measure?

Do the proponents believe there are any circumstancesinwhichit is appropriate for servicesunder
a contract with a state agency to be performed by persons who are not U.S. ditizens or permanent
resdents? For example, if the State government sent a trade mission to a foreign country, would
it be precluded from entering into any contracts with persons or companies in that country to
provide servicesto the trade misson? Would a sate university be prohibited from entering into
an employment contract with avisting professor from another country?

The proposed measure states thet it "shdl take effect immediatdly.” Would it gpply to exiging
contracts or only contracts entered into after the effective date? If it would apply to existing
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10.

11.

12.

contracts, dothe proponents believe it would be consstent withsection 10 of articdle | of the United
States condgtitution ("No state shdl . . . passany . . . law impairing the obligation of contrects. . .")
and section 11 of article |1 of the Colorado congtitution ("No ... law impairing the obligation of
contracts ... shdl be passed by the generd assembly.")? If the proponents intend the proposed
measure to apply prospectively, would they consder adding an gpplicability clause, which might
read: "This [section] shdl apply to contracts entered into on and after the effective date of this
[section]."?

Arethe proponentsaware of any federal treatiesthat may conflict withthe proposed initigtive? For
example, Article I11 of the Agreement on Government Procurement ("Agreement”), to which the
United States is a party, prohibits discrimination based on nationd origin in government
procurement contracts. (Specificaly, it reads in relevant part as follows. "[E]ach Party shall
provide immediately and unconditiondly to the. . . services. . . of other Paties. . . treetment no
less favourable than that accorded to domedtic . . . services'.) On December 1, 1993, Governor
Roy Romer committed the state of Colorado to be voluntarily covered by the Agreement. Dothe
proponents think that the Agreement is enforceable againg the state of Colorado? Would the
proposed measureviolate the Agreement? Arethe proponentsawarethat violating the Agreement
could lead to sanctions against the United States, whichisresponsble for the state's commitment?

Section 8 (3) of artidle | of the United States congtitution givesto Congress the power "To regulate
commerce with foreign nations, and among the severd dtates, and with the Indian Tribes" As
interpreted by the courts, this clauselimitsthe authority of the states to regulate commercein these
areas. This limitation is cdled the "Dormant Commerce Clause'. Will the proposed measure
violate this provision, which is known as the "Dormant Foreign Commerce Clause' in the area of
commerce with foreign nations?

Artide X1V of the United States condtitutionstatesthat "no state shdl ... deny to any personwithin

itsjurisdictionthe equal protectionof the laws." Do the proponents believe the proposed measure
is congstent with the Equd Protection Clause of the X1V Amendment?
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