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MEMORANDUM
April 16, 2004
TO: Tom Janich and IJm Nelms
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initigtive measure 2003-2004 #142, concerning the growth impact feesfor new
capitd congtruction for political subdivisons that issue resdential permits and certificates
of occupancy and exceed 4% annuad growth in resdentia units

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidaive Council and the Office of Legidative Legd Services to "review and comment” on initiative
petitions for proposed laws and amendments to the State condtitution.  We hereby submit our comments
to you regarding the appended proposed initiative.

The purpose of this gatutory requirement of the Legidative Council and the Office of Legidative
Legd Services is to provide comments intended to ad proponents in determining the language of their
proposal and to avall the public of knowledge of the contents of the proposa. Our firgt objectiveisto be
sure we understand your intent and your objective in proposing the amendment. We hope that the
statements and questions contained in this memorandum will provide a bass for discusson and
understanding of the proposa.

Pur poses

The major purposes of the proposed amendment appear to be:

1 To amend the state congtitution to dlow political subdivisions to collect growth impact fees as
defined in this proposed amendment, effective January 1,2005.

2. To establish that if apalitical subdivison has exceeded 4% growthin any resdentid classfication
in the preceding year per the growth indicator in that growth impact areathe political subdivison
shdl collect afee asfollows: the political subdivison shall increase dl fees collected at thetime a



resdentia permit isissued inthat resdentia classficationby 25%. This includes water and sewer
tap fees, park and recreation fees, traffic impact fees, open space fees, and any other required
permit fees that are required to build new capitd congtruction faculties or infrastructure

To edtablish if the growth rate falls below 4% for an entire year then the fees will not gpply. If a
politica subdivison never exceed 4% annua growth per the growth indicator for any growth
impect areain that politica subdivison then these fees shdl not gpply.

To requirethese fundsbe kept ina separatefund and can only be used for new capital construction
as defined in this amendment and that these funds cannot be used for palitical subdivison
employees wages or benefitsin any way.

To require that these funds cannot be used for renovations or ongoing maintenance.

To establish that these fees are designed to make growth pay its way and therefore are exempt
from the Taxpayer's Bill Of Rights (TABOR).

To creste definitions.

To establish exemptions for smdl businesses, individua who build their own home, residentia
homes that are unintentionaly destroyed, the agriculturd community, and replacement of existing
resdentia units, but if large developer or builders find loopholes to abuse these exemptions the
date legidative body shall create statutes to protect the intent of these exemptions.

To cregte the following provisons

a That the funds shdl be hdd in a separate politica subdivison account labeled "Growth
impact fund" and not commingled with any other funds until gppropriated. The fundsshdl
beinvested per date law requirements and any interest earned shal remaninthe Growth
impact fund. All percentages shdl be based on the preceding growth indicator date.

b. That the politica subdivisonshal monitor and start collecting dl impact fees at the time of
permit application for each resdentia unit when the growth impact areas exceed the
percentages allowed.

C. That the politica subdivison shdl have complete loca control to use the funds as
desgnated in this amendment.

d. That Growthimpact fundscanbeused with other palitica subdivisonfundsfor new capital
congruction. Example would be bond eection, sales tax revenues, and certificate of

participation (COP).
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That these funds can only be used to build new capita construction projects and cannot
be used for renovations, maintenance, or replacement of existing facilities.

That al projectsusng these funds must use the Colorado state laws regarding sedled bid
procedures.

These funds shdl not be dlowed to be spent on any wages or benefits for any politica
subdivision employee or administration of capital constructionfor any politica subdivison
employee.

That these funds cannot be used to payoff past debt prior to the enactment of this
amendment.

That December 31, 2004, shdl be used asthe first growth indicator date.

That each politica subdivison that can issue residential permits and issue certificate of
occupancy shdl certify to the sate controller office the growth indicator for each growth
impact area and the three different resdentia classfication counts as of the previous
December 31 by January 31 of the current year. The state controllers shdl maintain these
records as public records.

That private donations withno conditions can be contributed to any of thesegrowthimpact
funds.

That it shdl be unlawful for any politica subdivison, elected offidal, or government
employee to knowingly reduce, diminate, and crcumvent the intent of these fees by
changing other fees. These fees sdl not be used to pendize any current laws, taxes, or
fees that provide revenue to make growth pay its way.

To dtate that if there is conflict between this proposed amendment and any other condtitutiona
provisonthis amendment shdl prevail. If any part of this amendment isfound to be uncondtitutiond
the remainder shdl bein full force

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technicd quedions.

1.

Thetext of the proposed initiative does not identify where the state congtitutionwould be amended
for placement of its provisions. Would the proponents consider identifying where the proposed
initiative would be added to the state condtitution. For example, if the proposed initiative was to
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be placed in the state condtitutionas anew article, the proper form of lising the new article would
be (new) "article XXIX" asillugrated in the question following question #2.

An initiated measure needs to be preceded by an enacting clause which, in the case of the
proposed initigtive, might state, at the beginning of its text the following:

"Be it Enacted by the People of the Sate of Colorado:

The condtitution of the state of Coloradoisamended BY THE ADDITION OF A NEW
ARTICLE to read:

ARTICLE XXIX
Impact fees'

Would the proponents consider amending the text of the proposed inititive to conform to this
form?

To conform to standard drafting practice in Colorado, new condtitutional or statutory languageis
typicdly shown in "ALL caps' format. Would the proponents consider amending the text of the
proposed initiative to conform to this practice?

To conform to standard drafting practice in Colorado, would the proponents consider using the
word "may" when referencing a grant of authority (insteed of "can™) and "shdl" to indicate a
mandatory command (instead of "mugt™)?

For ease of reference and darity, would the proponentscons der usnganoutlineformat throughout
the text of the proposed initiative, with numbered sections, subsections, paragraphs,
subparagraphs, and sub-subparagraphs?

Thefirg page of the proposed initidtive, contains both declaratory statements about the intent and
purpose of the proposed initictive as well as substantive provisons. Later sectionsof the proposed
initiative also contain statements about intent mixed in with subgtantive provisons, see. e.g., the
exemptions section. For ease of darity and reference, epecidly for precision in understanding the
obligations required by the text of the proposed initiative, and to conform to standard drafting
practicein Colorado, would the proponents consider separating Statements of intent and purpose
from the subgtantive provisons of the proposed initiative? For example, it is customary in
Colorado to place statements of intent and purpose at the beginning of the article, part, or section,
followed by the subgtantive provisions.

Would the proponents consider referringto "TABOR" by means of itsforma placement inthe state
condtitution, which is section 20 of aticle X of the state conditution, rather than by the phrase
"TABOR Taxpayers Bill of Rights?’
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11.

12.

13.

14.

15.

16.

17.

To conform to standard drafting practice in Colorado, would the proponents consider placing
terms to be defined in quotation marks?

To conform to standard drafting practice in Colorado, would the proponents consider placing the
word"Occupancy" inlower caseinthe definitionof "political subdivison”, and the word "Ranchers'
in the reference to the exemption for "farmers and ranchers'?

Would the proponents consider placing periods at the end of each sentence that ends without a
period?

To conform with standard drafting practice in Colorado, in the definitions section, would the
proponents consider making each definition a complete sentence. For example, the definition of
"growth indicator date" would be listed as "'Growth indicator date’ means December 31 of each
year." ingtead of "Growth indicator-date-December 31 of each year".

Under the firgt exemption for "small business" would the proponents consider changing "less' to
"fewer", and "then” to "than"?

In the exemptions section, for the purpose of consstency, would the proponents consider ether
deleting the words "Small business exemption” or adding a smilar head note to the other
exemptions listed?

To conform to standard drafting practice in Colorado, and to facilitate clarity of expresson, in the
exemption addressing urban renewal authority areas, would the proponents consider breaking the
paragraph into smaler units that would be presented as follows:

...conditions.

(1) Thedteisanexiding...; and

(2) The urban renewa areamust be 75% devel oped.

For grammatical purposes, would the proponents consider changing the word "developer” in the
introductory portion of the exemptions section to "developers'?

In the introductory portion of the exemptions section of the proposed initiative, would the
proponents consider making the word "individud"” plurd for grammatica purposes? In that same
sentence, to preserve the flow of the sentence for grammatica purposes, would the proponents
consider subgtituting the phrase "individuas or businesseswho replaceexiging residentia units' for
the existing language "replacement of exigting resdentia units'?

In the 6th bullet point under the "Provisons' section of the text of the proposed initiative, for
grammatica purposes, would the proponents consider making "examplée' and "certificae” plurd?
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18.

19.

20.

21.

22.

In addition, would the proponents consider changing the phrase so that it reads "bond proceeds,
sdestax revenues, and certificates of participation proceeds'?

If the proposed initiative is approved by the people, it will no longer be referred to as an
amendment, but as a pecific new article, section, etc. of the condtitution.  As such, would the
proponents consider replacing the phrase "this amendment” in the text of the proposed initiaive
with a phrase such as "this article”, "this section”, etc.?

Inthe 7thbullet point under the "Provisons' section of the text of the proposed initiative, would the
proponents consider using the phrase "comply with state laws' instead of "use the Colorado state
lans'?

Inthe 11th bullet point under the "Provisons' section of the text of the proposed initiative, would
the proponents consider changing the phrase "the state controller office" to "the state controller”
and "gate controllers' to "state controller"?

Inthe 13th bullet point under the "Provisons' section of the text of the proposed initiative, would
the proponents consider deleting the comma between "any” and "paliticd™ Would the proponents
consder changing the "and" in the second line" of this bullet point to "or"?

In the 1st bullet under the provisons section, to make the congtitutiona command more clear,
would the proponents consider subdtituting the phrase "and shdl not be commingled”instead of the
exiding phrase "and not commingled"?

Subgtantive questions:

1.

2.

What is the proponent's rationale for the proposed initiative?

Section1 (5.5) of atide V of the state congtitution requires that no measure proposed by petition
shdl contain more than one subject thet is clearly expressed initstitle. What is the sSingle subject
contained within the text of the proposed initiative?

What isa"growth impact fee" for purpose of the proposed initiative?

With respect to the provisons contained inthe firg 2 paragraphs onthe firg page of the proposed
initigtive:

a What does it mean for a political subdivison to have exceeded 4% growth in any
resdentid classfication over the preceding year? Are the proponents referring to the
growth in the congtruction of a particular form of resdentid classfication within the
boundaries of the political subdivison in that period of time or some other unit of
measurement?



The provisons section of the proposed initiative indicates that the politica subdivison
should begin collecting the growth impact fee as soon as the growth level exceeds 4%.
Does this mean that only those persons gpplying for resdentia permits or certificates of
occupancy after that time during a given year must pay the fee? If, for example, the
number of new units as of December 31, 2004, in a certain political subdivison is
100,000, and 5,000 new units are gpproved during the following year, will the first 4,000
gpplicants be exempt from the gpplication of the feg?

In the dternative, the proposed initiative adso appears to indicate (first page, second
paragraph) that the fees will not be collected until the political subdivision has exceeded
4% growth in the preceding year. Isit the proponentsintention that the fees be collected
garting January 1 of the year following ayear that experiences a growthrate inexcess of
4%, or as soon asthe growthrate meetsthat figureinagivenyear? Would the proponents
condder darifying their intent with respect to thisissue?

The proposed fee gppears to be stated as an increase in the amount of "dl fees collected
a thetime aresdentid permit isissued”. Doesthe proposed initiative require feesto be
collected? Can the amount of existing fees be reduced or diminated?

How isthe fee levied? Who pays the fee? How doesthe palitica subdivison collect the
fee? When isthe fee collected?

What isthe meaning of the phrase "residentid permit" referenced in the second paragraph
of the first page of the proposed initiative?

If the impact fee is only imposed on one of the residentid classfications, mugt the new
congtructionthat is financed by the fee be used only for improvementsthat benefit residents
within that dassfication?

What do the proponents mean by the phrase "dl fees collected at the time a resdentid
permit isissued in that resdentiad classfication by 25%"? What is the basis for the 25%
figure by which such fees shdl be increased? What is the proponents rationale for
increasing al such fees by 25% whenever the 4% trigger has been reached?

How did the proponents arive a the figure of 4% used to trigger the impogtion of the
impact fee?

Arethe 25% increased cumulative? If, for example, growth exceeds 25% for four years
inarow, are the feesincreased by 100%?

Paragraph three of the first page of the proposed initictive statesthat if the growth rate fals below
4% for an entire year, then the fee schedule will not apply. Consider the following scenario:
Assume that, on December 31, 2004, a political subdivison has 1,000 units. In 2005, 50 new
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units are added. The 25% feeincrease goes into effect because the growth rate exceeds 4%. In
2006, no new units are built. Because the growth ratefdl below 4% for the entire year of 2006,
does this mean that the fee increase aready imposed because of the 2005 growth no longer
goplies, and the feefdlsto its origind level?

With respect to the fourth paragraph on the first page of the proposed inititive:

a Doesthe wording of the text of the proposed initiative onthis point meanthat each political
subdivisonmaintains aseparate fund of each fee it collects or that al fees collected by all
politica subdivisons are placed in a separate fund? Would the proponents consider
clarifying thar intent with respect to this provison?

b. What doesthe phrase"new capitd congruction” mean? The text Sates that the phraseis
"defined in this amendment,” but it does not appear such a definition has been provided.

C. What does it meanthat funds cannot be used for *school digtrict wagesor benefits'? What
isthe proponents intent in including this requirement inthe text of the proposed initiative?

d. Please explan what proponents mean by "renovations or ongoing maintenance'? How
would a project that involved a mixture of capital constructionand renovations be treated
under the proposed initiative? What isthe proponents intent in including this requirement
in the text of the proposed initiative?

With respect to sixth paragraph on the first page of the proposed initiative:

a What does it mean for "growth to pay itsownway?' How doesthe proposed initiative
make "growth pay its own way"?

b. How does the fact that fees are designated to make growth pay its way make the fees
exempt from TABOR? What portions of TABOR does the proposed initiative nullify or
preempt? Would the proponents consider darifying their intent withrespect to thisissue?

With respect to the definition of "growth indicator”, what does it mean for the "[t]otal number of
units that have been given[sic] certificate of occupancy for residentid unitsin each growth impact
area to be "totded" by the 3 different resdentid classfications? Would the proponents provide
an example of how this caculation isto work in practice?

With respect to the definition of "growth impact area," dthough counties are discussed in the text
of the proposed initiaive, the definition does not lis counties (apart from a city and county) as
politica subdivisions with the power to issue resdentia permitsand certificates of occupancy. Is
there any reason why the definition omits a county that is not a city and county? Are the
proponents aware of any poalitical subdivisonsinColorado that have the power to issue resdentia
permits and certificates of occupancy apart frommunicipditiesand counties? Doesthelast clause
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10.

11.

12.

of the last sentence of this definition mean that growth impact areas are limited to unincorporated
areas of counties except where the palitica subdivison is acity and county. If so, to make their
intentions more clear, would the proponents consder darifying the text of the proposed initiative
on this point?

Under the definition of the resdentia dassfications, isit the proponents intent (under residentia
classfication 11) that the addition of a triplex means the addition of 3 resdentid units for the
purpose of caculating the growth indicator? Smilarly, (under resdentid classficationlll) that the
addition of a 16-unit complex means the addition of 16 residentia units for the purpose of
cdculating the growth indicator?

With respect to exemptions contained in the text of the proposed inititive viewed generdly:

a In keeping with the tone of condtitutiond and statutory provisons generdly, would the
proponents condder deleting or amending the argumentative or pgorative language
contained in the introductory portion of this section referencing "developer[g and
builders'? What do the proponents mean by "large developer[s]"” or builders? How isone
to know if large developers and builders have found loopholes to alegedly abuse these
exemptions? What do proponents mean by loopholes? How do proponents distinguish
a "loophole’ from the exercise of a right that does not appear to be precluded by
congtitutiond or statutory language? If congtitutional or statutory language does not cover
a paticular Stuaion, how is a party "abusing" an exemption by taking advantage of an
exemptioninthese circumstances? What do the proponentsmean by "large devel oper|9]"”
or builders? If a"small developer” takes advantage of a"loophole”’ under theterms of the
proposed initidive, is he or she free from oversaght or pendties under the proposed
initiaive?

b. In generd, is an exemption the equivaent of not having to pay the impact fee required by
the proposed initiative?

C. Is it the proponents intent that any unit that qualifies for an exemption should not be
charged an increased impact fee and dso that any exempt unit should not beincluded in
the 4% increase cdculation?

With respect to the 1<t bullet point under the exemptions section of the proposed initiative:
a Do the proponents have a definition of "builders and developers'?
b. Doesthe "20 unitsayear” component of this definitionrefer to 20 unitsanywhere or soldy

within the growth impact area a issue? Would the proponents consder clarifying thetext
of the proposed initiative on this point?



13.

14.

15.

16.

17.

18.

With respect to the 3rd bullet point under this section of the proposed initiative, what is the
proponents intent in creating this exemption? What do the proponents meanby "legitimate urban
renewd" and "true renewd efforts?' How are these categories to be measured? What is the
proponents internt in making theimpact feerequirement applicable to "newly formed urbanrenewa
authorities that are for new developments on mosily vacant ground*? What do the proponents
mean by the phrase'the urban renewa area must be 75% developed™? Would the proponents
consder darifying the text of the proposed initiative on this point?

Withrespect to the 5th bullet under this section of the proposed initigtive, how do the proponents
define the term " Farmers and Ranchers.™? Would the proponentsconsider clarifying thisdefinition?
What do the proponents mean by the phrase "resdentia units need to conduct their business of
farming, agriculture, and ranching’? Would alarge scae agriculturd facility that contained housing
units for large numbers of workers qudify for this particular exemption?

With respect to the "Provisions' section of the text of the proposed initiative:

a With respect to the 2nd bullet point under this section, what do the proponents mean by
the phrase "[a]ll percentages shal be based on the preceding growth indicator dates'?

b. Withrespect to the 4th bullet point under this section, what do the proponents mean by the
phrase ""[t]he palitical subdivison shdl have complete loca control to use the funds as
designated inthis amendment”? What congtrai ntsdoesthe proposedinitiativeimpose upon
the use of such funds?

With respect to the 13th bullet under the provisons section of the text of the proposed initiative,
of what types of "other fees' are the proponentsreferring? What would it mean to circumvent the
intent of the proposed initiative by changing other fees? What would be examplesof "current laws,
taxes, or feesthat provide revenue to make growth pay itsown way"? What pendtiesor sanctions
do the proponents envison for aviolation of this requirement of the proposed initiative?

Have the proponents cons dered whether the imposition of the impact fee under the circumstances
of the proposed initiative satisfies current federa and state court holdingsin this area of the law?

Inplacing the proposed initidtive inthe state congtitution as contrasted with the Colorado Revised

Statutes, have the proponents considered the difficulties of amending the state condtitution if
circumdgances in the future necessitate modifications of its terms?
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