STATE OF COLORADO
Colorado General Assembly

Kirk Mlinek, Director
Legislative Council Staff

Charles W. Pike, Director
Office of Legislative Legal Services

Office Of Legislative Legal Services
091 State Capitol Building

Colorado Legislative Council
029 State Capitol Building
Denver, Colorado 80203-1784 Denver, Colorado 80203-1782
Telephone (303) 866-3521 Telephone (303) 866-2045
Facsimile (303) 866-3855 Facsimile (303) 866-4157

TDD (303) 866-3472 E-Mail: olls.ga@state.co.us
E-Mail: Ics.ga@state.co.us

MEMORANDUM
April 7, 2004
TO: Rutt Bridges and Wade Buchanan
FROM: Legidative Council Staff and Office of Legidative Legd Services

SUBJECT:  Proposed initiative measure 2003-2004 #135, concerning education funding and the
contingent repeal of Amendment 23.

Section 1-40-105 (1), Colorado Revised Statutes, requires the directors of the Colorado
Legidative Council and the Office of Legidative Lega Services to "review and comment” on initictive
petitions for proposed laws and amendments to the Colorado constitution. We hereby submit our
comments to you regarding the appended proposed initiative.

The purpose of this statutory requirement of the Legidative Council and the Office of Legidative
Legd Services is to provide comments intended to aid proponents in determining the language of their
proposal and to aval the public of knowledge of the contents of the proposa. Our first objectiveisto be
sure we understand your intent and your objective in proposing the amendment. We hope that the
gatements and questions contained in this memorandum will provide a basis for discusson and
understanding of the proposa.

An earlier verson of this inititive was the subject of a memorandum dated March 24, 2004.
Proposa 2003-2004 #118 wasdiscussed at ahearingonMarch 26, 2004. The comments and questions
raised in this memorandum will be limited so as not to duplicate comments and questions that were
addressed at the earlier hearing unless it is necessary to fully address the issues in the revised measure.
However, the commentsand questions that have not been addressed by changes in the proposal continue
to be rlevant and are hereby incorporated by reference in this memorandum.

Purposes

The mgjor purposes of the proposed initiative appear to be:



1 To add anew subsection (6) to section 17 of article 1X of the Colorado congtitution that:

a Provides for the sunset of said section, effective June 30, 2011.

b. Specifies that the sunset of sad section shdl only occur if, prior to January 1, 2005, a
magjority of voters agpprove an amendment repealing article X section 20 (7) of the
Colorado congtitution and replacing it with a spending limit that shal not exceed the level
of spending in fiscd year 2000, measured as a percentage of total persona income for
Colorado, unless voters approve a revenue change.

C. Specifiesthat if the voters approve the referenced amendment to section 20 (7) of article
X of the Colorado condtitution:

The generd assembly may suspend no more than the one percentage point
increase specified insection17 (1) of article IX of the Col orado condtitutioninany
state fiscd year inwhich Colorado totd state persona income grows lessthan four
and one haf percent between the two previous cdendar years.

The required funding increases under section 17 of article IX of the Colorado
condtitution shal be extended by one fiscd year for each fiscd year that the
generd assembly suspends any portion of the spending requirements of said
section.

Section 17 of atide I X of the Colorado condtitutionis repeal ed, effective June 30,
2011, unless the generd assembly suspends any portion of the spending
requirements of said section, in which case the repeal date shdl be extended by
one year for each fiscd year for which the spending requirementsare suspended.

Any fund baance exiging inthe state educationfund uponthe repeal of section17
of aticle X of the Colorado condtitution shdl be used for the purposes described
in section 17 (4) (b) of article 1X of the Colorado congtitution and shdl not be
subject to the limitation on fiscd year spending set forth in section 20 of article X
of the Colorado condtitution and any other spending limitation existing in law.

Comments and Questions

The form and substance of the proposed initiative raise the following comments and questions.

Technica questions:

1. Would the proponents insert a space between "Section” and " 17" in the amending clause of the
proposed initiative?



2.

3.

To conform to standard drafting practices, would the proponents:

a Change the head note to subsection (6) of the proposed initiative from 'SUNSeT" to
"Sunset"?

b. Since there is no paragraph (b) in the proposed initiative, remove the paragraph lettering
"(@" and replace the subparagraph numbering "(1)", "(I)", and "(111)" with paragraph
lettering "(8)", "(B)", and "(9"?

C. In subparagraph (1) of the proposed initiative, change "ONE HALF" tO "ONE-HALF"?

d. In subparagraph (I11) of the proposed initiative:

I. On the sixth line, replace "secTioN 17(4)(B) OF THISARTICLE" with "PARAGRAPH
(b) OF SUBSECTION (4) OF THIS SECTION"?

. On the seventh and eght lines, replace "ARTICLE X, SECTION 20" with "SECTION
20 OF ARTICLE X"?

Would the proponents capitaize (in large rather than small capita letters) the word 'IN" &t the
beginning of the second sentence of subparagraph (111) of the proposed initiative?

Subgtantive questions:

1.

Section 1 (5.5) of aticleV of the Colorado condtitution requires al proposed initiatives to have
a sngle subject. One of the purposes of the single subject rule appears to be preventing "log
ralling’ or Christmas tree tactics that alow two distinct and separate purposes that are not
dependent on or connected with each other to be included in a Sngle proposa. In Re Public
Rightsin Waters, 898 P.2d 1076, 1079 (Colo. 1995). This proposed initiative gppears to link
modifications to section 17 of article IX of the Colorado congtitution (Amendment 23) to the
passage of ameasure amending section 20 (7) of article X of the Col orado condtitution (aportion
of TABOR). Although Colorado courtshave not addressed theissuedirectly, other courts appear
to have gpplied a single subject andyssto measuresthat are linked. Gauldenv. Kirk, 47 So.2d
567 (Ha. 1950), Andrewsv. Governor, 294 Md. 285, 449 A.2d 1144 (1982). (Inboth of these
cases, the measures were found to contain asingle subject.) Do the proponentstake the position
that two linked measureswould have to contain asingle subject? If so, what is the single subject
of the proposed initiative and the measure to be gpproved by voters modifying the spending and
revenue limitsin TABOR?

The proposed initidtive references both the "sunset” of Amendment 23 and its "reped”. Is there
any difference between a"sunset” and a"reped”, and, if not, why have the proponents chosen to
use both terms in the current version of the proposed initiative?



The proposed initiative makes both the "sunset” of Amendment 23 and the other provisons of the
proposed initiative contingent uponthe approva, no later than January 1, 2005, of aninitigtive that
is not specificaly identified by anumber or formd title and that would amend subsection (7) of
TABOR by replacing its existing language with "a gpending limit that shall not exceed the leve of
gpending in fiscal year 2000, measured as a percentage of tota personal income for Colorado,
unless voters approve arevenue change', which raises the following questions:

a Does the proposed initidive adequatdly identify the initiative that must be approved in
order for the "sunset” of Amendment 23 to take effect and for the other provisions of the
proposed initiative to have legd effect? For example, would approva by the voters of
proposed initiative 2003-04 #126, which replaces subsection (7) of TABOR with a
gpending limit measured as a percentage of the overdl state economy (which is itsdf
defined as being based upon total persona income for Colorado), alow the "sunst” of
Amendment 23 to take effect and the other provisons of the proposed initiative to have
legd effect? Do the proponents have a specific initiative to amend subsection (7) of
TABORInmind, and, if so, would they consider more specifically referencing that initiaive
in the proposed inititive?

b. It appears that if the voters gpprove the proposed initiative, but the initiative to amend
subsection (7) of TABOR either does not get submitted to or is not approved by the
voters, the provisions of the proposed initiative would take effect and become apart of the
Colorado condtitution but would have no legd efect or consequences. |Is this the
proponents intent, and, if not, would the proponents specify that the proposed initiative
only takes effect if the initiative to amend a portion of TABORisapproved by the voters?

The proposed initigtive authorizes the general assembly to suspend only any portion of the
additional one percentage point increase in statewide base per pupil funding and total sate funding
for dl categorica programs required by subsection (1) of Amendment 23, but subparagraph (11)
of the proposed initiative appears to require that both the annua increases in statewide base per
pupil funding and total state funding for al categorical programs required by subsection (1) of
Amendment 23 and the annud increases in the general fund gppropriation for total program
required by subsection (5) of Amendment 23 be extended by one fisca year for each fisca year
that the generd assembly suspends Amendment 23 spending requirements. Isthisthe proponents
intent, and, if not, would the proponents change the reference in subparagraph (11) to "this section”
to areference to "subsection (1) of this section”?

Subparagraph (111) of the proposed initigtive specifies the manner in which any fund baance
exiding inthe state educationfund uponthe repeal of Amendment 23 isto be used and treated, but
under the current language of the proposed initiative the language of subparagraph (111) itsdf will
repedl at the same time asthe rest of Amendment 23. Would the proponents modify the languege
that repeds Amendment 23 or move subparagraph (111) to a different section of the condtitution
in order to ensure that the language that specifiesthe manner in which any fund balance exising in
the state educationfund uponthe repeal of Amendment 23 isto be used and treated remains inthe
condtitution after the repedl of Amendment 23?
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